
IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION) 

In the matter of:-

CGEE ALSTHOM EQUIPEMENTS ET ENTERPRISES 

ELECTRIQUES, SOUTH AFRICAN DIVISION appellant 

and 

GKN SANKEY (PROPRIETARY) LIMITED respondent 

CORAM: CORBETT, VILJOEN, et BOTHA, JJA, NICHOLAS et 

NESTADT, AJJA. 

Datesof hearing: 25 and 26 August 1986. . 

Date of judgment: 25 September 1986 

J U D G M E N T 

CORBETT, JA: 

The respondent in this matter sued appellant 

in the Mitwatersrand Local Division for damages for 

breach of contract in the sum of R113 947,05. After 

/ a long 
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a long and tortuous trial the trial Judge (MARGO J) gave 

judgment for the respondent in an amount of R86 687,60, 

together with costs of suit (save for the costs incurred 

in a certain interlocutory proceeding). With the leave 

of the Court a quo appellant appeals to this Court against 

the whole of the judgment and order of the trial Court, 

apart from the order as to the costs of the aforementioned 

interlocutory proceeding. 

In broad outline the facts are as follows. 

The appellant is a company incorporated in France, which 

carries on business in South Africa. The contract in 

issue is connected with the construction of the Koeberg 

nuclear power station near Cape Town. The main contract 

for the construction of the entire power station was awarded 

by the Electricity Supply Commission ("Escom") to a con-

sortium of four French companies. Each member of the 

consortium undertook responsibility for a particular aspect 

/ of 
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of the work. The company responsible for the supply of, 

inter alia, the electrical equipment was Alsthom Atlantique, 

which is a major shareholder in the appellant. By arrange-

ment between them (apparently by way of a sub-contract) the 

appellant undertook to carry out the electrical work which 

was the responsibility of Alsthom Atlantique. Part of this 

work consisted of the supply and installation of about 20 000 

electrical cables, totalling 1 200 kms in length, and the 

support system for these cables. The support system, as 

designed, consisted of steel cable trays which, when fitted 

together and installed, would provide a continuous running 

platform for the cables; of steel cantilever arms upon which 

the trays would rest; of vertical steel hangers to which the 

cantilever arms would be attached; and of a headplate 

(usually to be bolted to the ceiling of the building in which 

the system was situated), to which headplate the hanger was 

to be attached. Certain of the cable trays were to be 

/ "cable ladders" 
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"cable ladders", consisting of long parallel siderails joined 

together by rungs, similar to the normal ladder; others 

known as "solid base trays", were to have metal sheets 

instead of rungs between the side rails. 

Appellant decided to employ a sub-contractor 

to fabricate and supply the cable trays and other components 

of the electrical support system for the power station. It 

received the names of potential suppliers, including that 

of the respondent, a company engaged in the manufacture of 

steel metal components, including supportive systems for 

electrical reticulation. It initially approached respon-

dent in November 1978 for a quotation, "giving best conditions 

of price and time delivery", precise quantities to be defined 

later. Respondent was given a cable trays technical speci-

fication and a specification for a quality assurance pro-

gramme and was also asked to complete and return a quality 

assurance questionnaire. Respondent submitted a prelimi-

/ nary quotation 
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nary quotation and returned the questionnaire duly completed. 

Thereafter followed protracted negotiations. 

Appellant's officials visited respondent's factory and va-

rious meetings between appellant's officials and respondent's 

officials took place. Many letters and telexes were ex-

changed. An important factor in the design and construc-

tion of the power station, in all its features, was the 

capacity to withstand the shock of a seismic disturbance. 

This applied specifically to the cable support system. 

Another factor which had to be considered in regard to the 

cable support system was its capacity to sustain the phy-

sical loads imposed by the cables themselves, which varied 

between 40 mm and 60 mm in thickness. All this entailed 

investigation and report from time to time by expert consul-

tants. Tests had to be conducted. The investigations and 

tests resulted in various revisions of the specification and 

drawings and of the quality assurance and quality control 

/ programmes 
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programmes. A further factor of importance was the 

fact that, since the power station was located at the 

coast, metal structures were particularly liable to cor-

rosion. This placed emphasis upon the need for a suita-

ble protective finish for the components of the cable sup-

port system. 

On 31 January 1979 respondent submitted a further 

quotation for the cable ladders only; and this was followed 

by a general quotation on 15 February 1979. Thereafter 

there ensued lengthy negotiations and exchanges, mainly in 

regard to the matters described above. Eventually on 15 

June 1979 respondent submitted what I shall call its "tender". 

This was handed to Mr J F Cohou, the deputy local manager of 

appellant's operation in South Africa, by Mr E A Lovell, 

the manager of respondent's engineering services division, 

on 18 June 1979. On 20 June 1979 respondent forwarded 

to appellant an addendum to its tender, in which it gave 

/ certain 
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certain additional prices for items not included in 

its tender. On 25 June 1979, under circumstances 

which I shall detail later, appellant sent to respondent 

a telex on the subject of the Koeberg nuclear power station 

in which it was stated, inter alia — 

" we have pleasure in informing 

you that the order for the above has 

been awarded to yourselves." 

Thereafter negotiations and discussions between 

the parties continued into early August. Matters which 

figured prominently in these negotiations and discussions 

were the grade and quality of steel to be used on the con-

tract, finishes, quality assurance and quality control, 

a delivery programme, packing specifications, the dimensions 

of certain of the cable ladder components and a document, 

referred to as Exh. 2D, which set forth at length and in 

considerable detail appellant's contractual requirements 

as to general purchasing conditions and as to commercial and 

/ administrative 
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administrative conditions, and appellant's updated tech-

nical specification. The negotiations culminated in a 

series of meetings between representatives of appellant 

and respondent in the second week of August. It is common 

cause that the purpose of all these continued negotiations 

was to settle the terms of a formal contract to be signed 

by the parties. Certain of the terms proposed by appel-

lant for this formal contract were not acceptable to 

respondent. The negotiations broke down. On 16 August 

appellant sent to respondent an ultimatum: unless respon-

dent advised in writing that it was prepared to accept 

the terms proposed by appellant "all negotiations in 

connection with the proposed contract" would immediately 

be terminated. Respondent replied thatit already had 

a valid contract with appellant. This in turn was de-

nied by appellant. No acceptance of all appellant's pro-

posed terms was eventually forthcoming. In the meantime 

appellant had also been negotiating with Brownbuilt Metal 

/ Sections 
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Sections, a division of Dorbyl Limited ("Brownbuilt") 

for the fabrication and supply of the cable support system 

in question and on 22 August 1979 a contract awarding the 

work to Brownbuilt was signed. 

Broadly speaking, it is respondent's case that 

appellant's telex of 25 June 1979 constituted an acceptance 

of its tender, as modified by the addendum of 20 June 1979; 

that such acceptance brought about a binding contract for 

the fabrication and supply of the cable support system; and 

that appellant's conduct in August 1979, including its a-

ward of the contract to Brownbuilt, amounted to a repu-

diation of its contract with respondent. Hence respondent's 

claim in the Court a quo for damages for breach of contract, 

such damages being computed on the basis of the profit that 

respondent would have made on the contract had it been per-

mitted to execute it. Appellant's case, on the other hand, 

is that the telex of 25 June 1979 did not result in the 

/ conclusion.... 




