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2. 

BOTHA JA:-

The appellant was convicted in a Regional Court 

of rape and sentenced to 6 years1 imprisonment- He 

appealed against his conviction and sentence to the Trans¬ 

vaal Provincial Division, which (per SPOELSTRA J, KUPER 

AJ concurring) dismissed the appeal against the con¬ 

viction, but reduced the sentence to one of 4 years' 

imprisonment, of which half was suspended on certain con¬ 

ditions. The appellant was granted leave by the Pro¬ 

vincial Division to prosecute a further appeal to this 

Court against his conviction and his sentence. 

The scene of the alleged offence was a flat 

in Hillbrow, Johannesburg. The complainant in the case 

lived there, on her own. At the time she was a young 

woman of 22 years. She was unmarried, but she had had 

a child. At the time of the alleged offence she had a 

steady relationship with a male friend, with whom she 

consorted on intimate terms. She is a German immigrant 

/to ... 
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to this country. So is the appellant. He was at 

the time 24 years old and unmarried. His defence 

against the charge brought against him by the complainant 

was that she had consented to intercourse. 

The complainant's account of the events on the 

night in question, as first given by her in evidence, 

can be summarised as follows. She went to a night-club 

near her flat at midnight, in the company of some German 

friends of hers. She was standing at the bar when the 

appellant, whom she did not know, approached her and 

began a conversation. Inter alia he told her how 

lonely he was, that he had problems with girls in this 

country, and that girls did not seem to like him. She 

was apparently sympathetic and told him that there must 

be a reason for that. After a while, however,' she 

became bored. As it was about half past twelve and as 

she had to go to work the next morning, she decided to 

leave. The appellant offered to accompany her home, 

/but ... 
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but she told him that that would be stupid, because she 

lived only two blocks away. He nevertheless insisted 

on walking with her. When they arrived at her flat, he 

said that he wanted to continue their conversation. She 

replied that he could come up to her flat for one cup of 

coffee, but that he would have to go after that. In 

the flat, he talked about problems he had with his family, 

After a while she went to the toilet, and when she came 

back he tried to hug her. She told him to stop it and 

that he must go. He then told her that he had nowhere 

to go. She said to him that he could sleep in "that 

other bed" - there were two beds in her flat, one near 

the toilet and one near the window, and apparently she 

pointed to the one near the toilet. Having said 

that, she went into the toilet, undressed, and put on 

her pyjamas, consisting of a top and pants. When she 

returned to the room, he was lying on the bed near the 

window ("my bed", she said). He was naked. She told 

/him ... 



5 

him to leave. He became angry and accused her of being 

"just like all those other girls, no one likes him", 

whereupon she told him that it was no wonder no one liked 

him. He then ripped off her pyjama pants. She wanted 

to scream, but he started to strangle her and told her 

that if she did not stop screaming at once, he was going 

to kill her right there. She then kept quiet. At this 

point her evidence reads as follows: 

"Then he raped me and then he made me touch 

his penis and he made me masturbate with 

myself, he made me do oral sex, he hit me in 

the face when I did not want to do it 

He actually got more cross because he did 

not get any reaction." 

She wanted to get up but he assaulted her by hitting her 

back onto the bed, and he said she was not going anywhere. She told him that she was just going to put off the lights, whereupon he let her go. She went into the toilet and got dressed. She peeped through the door and saw that his eyes were closed. She left the flat, ran /up ... 
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up the street, and hailed a taxi, which took her to the 

Hillbrow police station. She told two policemen at 

the desk of the charge office that she wanted to make a 

statement. They took her to Sergeant Smith, to whom 

she made a statement. 

That, then, is the gist of the complainant's 

evidence, as it was given at first. I shall refer later 

to other details of what she said, particularly under 

cross-examination. 

The policeman to whom she spoke first at the 

police station was Constable Kent. He testified that 

she arrived at the police station at about 6 o'clock in 

the morning. She was in a state of shock. She tried 

to tell him what had happened, but he could not understand 

what she was saying. She was too upset to talk. He 

called his colleague, Constable Vermooten. (Vermooten 

passed away before the trial.) The complainant spoke 

to Vermooten, who told Kent to take her to the detectives. 

/He ... 
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He took her to Detective-Sergeant Smith. She told 

Smith that she had been raped. Having obtained the 

address of her flat, Kent and other policemen went there. 

The time was about 06hl5 or 06h20. In the flat they 

found the appellant in the bed, fast asleep. Accord¬ 

ing to Kent there was only one bed in the flat. The 

appellant was woken up. He was dressed only in his 

underpants. He was asked whose flat it was, whereupon 

he replied that it was his flat. Kent looked around in 

the flat and found only women's clothing, except for a 

pair of trousers lying on the floor. When the appellant 

was told to get dressed, he put on a pair of denim trou¬ 

sers, but he managed to do so only with difficulty. On 

being questioned about the men's trousers on the floor, 

the appellant denied that they were his. Kent took 

those trousers along to the police station when the 

appellant was taken there. It then transpired that the 

denim trousers that the appellant had put on, were in 

/fact ... 
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fact the complainant's. Kent said that when they 

arrived back at the police station, the complainant was 

still in a state of shock. When she saw the appellant, 

she again burst into tears. 

Detective-Sergeant Smith testified that when 

the complainant was brought to him from the charge office, 

he noticed that she was in a state of severe shock. She 

told him that she had been raped, but she was too shocked 

to speak properly. He offered her a cigarette in order 

to calm her. She then made a proper report to him, 

whereupon he despatched Kent and Vermooten to her flat 

to arrest the appellant. He then took down a statement 

from her, and afterwards he took her to the district 

surgeon to be examined. The district surgeon was not 

called by the State. (I shall refer to this aspect of 

the case again at a later stage.) 

The appellant's evidence was brief, both in 
chief and under cross-examination. He said that he /went ... 
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went to the night-club at about 12 o'clock. He had 

something to drink, then saw the complainant and went 

to her. She was also drinking. They entered into 

a conversation. He knew her. In fact, some months 

before they had had intercourse with each other after 

he had met her in the bar of a club or an hotel. As 

to the conversation on this night, he could not remem¬ 

ber what he and the complainant spoke about, because he 

had had too much to drink. After about an hour the 

two of them went to her flat, she having invited him 

to have a cup of coffee there. In the flat they 

talked for a while and then they started kissing each 

other. She went into the bathroom to put on her 

night-clothes. He undressed himself and lay down on 

the bed. She came from the bathroom and joined him 

in bed. Then they had sex together, "normal sex", and 

they both enjoyed it. They had full intercourse. 

Afterwards, he fell asleep. Later (he could not say 

/how ... 
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how much later) she woke him and told him to get up and 

get out of her flat, because he was too drunk. He ob¬ 

jected, saying: "First of all we slept together and 

now you want to throw me out." He was angered by her 

conduct because she had said, "in a very mean sort of 

way, 'Get out of my flat.'" He wanted to continue 

sleeping. She then slapped him, and he retaliated 

by slapping her. He fell asleep again, and was woken 

up when the police came. He denied that he had forced 

the complainant to have sex with him, that he had torn 

her pyjama pants off, that he had choked her, and that 

he had threatened to kill her. There were no problems 

between the two of them until after the act of inter¬ 

course. He offered no explanation for the fact that 

she objected to his being drunk afterwards, while she 

had not done so before. He could not give an explana¬ 

tion for the fact that she had gone into the bathroom 

to put on her pyjamas prior to having intercourse. He 

/said ... 


