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These two appeals relate to oppositions to the 

grant of patent applications No 77/2681 and No 77/1224. 

In each application the applicant is ROTAQUE (PROPRIETARY) 

LIMITED ("ROTAQUE") as assignee of the inventor, CORNELIS 

BROUWER; the title of the invention is "BOTTOM DISCHARGE 

HOPPER STRUCTURES"; and the opponents are GENERAL MINING 

AND FINANCE CORPORATION LIMITED ("GENERAL MINING") and 

CHAMBER OF MINES OF SOUTH AFRICA (together referred to as 

"the opponents"). 

The two applications were heard together in the 

Court of the Commissioner of Patents, "in the sense that one 

followed immediately after the other". The learned Com¬ 

missioner decided the applications on a legal point and 

refused...... 
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refused both with costs. With the consent of the op¬ 

ponents, ROTAQUE now appeals direct to this Court. 

The applications commenced under the repealed 

Patents Act, No 37 of 1952, and in terms of s. 3(2) of the 

Patents Act, No 57 of 1978, they accordingly fell to be 

dealt with in accordance with the provisions of the repealed 

law. 

The subject-matter of application No 77/2681 was described 

by the Commissioner as follows: 

"The hoppers of the invention are in¬ 

tended, in the main, for use on gold 

mines. In practice those hoppers are 

designed in sizes appropriate to the 

operations of any particular mine. 

They are used to convey loose broken 

rock which results from the mining of 

a stope (by blasting) to 'ore passes' 

which 
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which in turn lead to the lowest point 

in the shaft where the broken rock is 

then loaded into a 'skip' to be trans¬ 

ferred to surface and to the reduction 

works. The manner in which the hoppers 

discharge their loads is also governed, 

to a large degree, by the layout of the 

mine and the size of the rail track used 

underground. 

Hoppers as such were known at the date 

of the application and have been known 

for a long time. The scope for inven¬ 

tion lay in the precise shape of the 

hopper; the interaction of its parts; 

the arrangements made to discharge the 

hoppers; and similar features. For 

example a hopper could be designed with 

two doors and the discharge arranged 

through the space between the tracks on 

which the hopper runs. Such a two door 

arrangement may or may not give rise to 

problems depending upon the layout of the mine. The shape of the hopper body and the slope of the sides (which can avoid large rocks sticking or bridging across the hopper body) can be both novel 
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novel and inventive. The manner in which 

the discharge is arranged can also leave 

room for individual invention. It is 

essential in these matters that the short¬ 

est possible time be taken in discharg¬ 

ing the contents of hoppers off a train 

consisting of hoppers when they reach the 

tip at the ore pass. The necessary ar¬ 

rangements there must be so designed to 

avoid, for example, causing the hopper 

to overturn. This is obviously relevant 

because one arrangement for discharge is 

the use of a cam on the track which tips 

or causes the doors to open. Hoppers can be two door hoppers or single door hoppers The invention in question is for a single door hopper." The legal point on which the Commissioner decided the applications arose in this way. One of the grounds of opposition in each of the applications was lack of novelty. In terms of the relevant 

part..... 
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part of the definition of "new" in s. l(ix) of Act No 37 

of 1952 -

"(ix) 'new', in relation to an invention, 

means that, on or before the effective 

date of the application for a patent in re-

pect thereof, the invention was not -

(a) known or used in the Union by any¬ 

one other than the applicant or his 

agent, or the person or persons 

from or through whom such applicant has derived his right or title (secret 

knowledge or secret user otherwise 

than on a commercial scale being ex¬ 

cluded) ; 

(b) worked in the Union otherwise than by 

way of reasonable technical trial 

or experiment by the applicant or any 

person or persons from or through 

whom such applicant has derived his 

right or title; 

The opponents alleged that, before the effective 

dates ... 
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dates of the two applications, the invention had been known 

and used by mining companies belonging to the GENERAL MINING 

group. The answer of ROTAQUE was that such knowledge and 

use was by the mining companies and GENERAL MINING as the 

agents of ROTAQUE. The riposte of the opponents was that 

"agent" as used in paragraph (a) of the definition bore the 

limited meaning of "patent agent" and thus did not include 

the mining companies. 

Counsel on both sides were agreed that if the Com¬ 

missioner upheld the contention of the opponents, certain of 

the claims in the specifications were invalid, and the ap¬ 

plications could not be granted in their present form. 

The Commissioner did uphold the opponents' conten¬ 

tion.... 
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tion. As a result he did not find it necessary to consider 

the other points raised in the Notices of Opposition' (all 

of which were fully argued), and, as stated, he refused the 

applications with costs. 

Having regard to the course of the proceedings 

in the court a quo, it will be convenient to deal with the 

legal point in limine. 

The primary rule in the construction of statutes 

is that the language of the legislature should be read in 

its ordinary sense. And unless there is some ground in the 

statute itself for limiting or restricting their meaning, 

general words must receive a general construction. 

In it's ordinary sense, "agent" is a general word 

connoting.... 
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connoting one who acts on behalf of another. It must, no 

doubt, be limited in para (a) to a person employed by the 

applicant in connection with the invention. But the question 

remains, is there any warrant in the Act for limiting it to the 

applicant's patent agent? 

On behalf of the opponents, strong reliance was 

placed on s. 88 of the Act, which provided: 

"88. Subject to the provisions of this 

Act, an agent may on behalf of the per¬ 

son for whom he is agent do any act in 

connection with an application for a 

patent under this Act or any proceeding 

relating thereto: Provided that, except 

as provided in this Act or with the 

leave of the commissioner, no person other than a patent agent or a person entitled to act as such shall act as an agent on behalf of any other person." in 
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In my opinion s. 88 (which is somewhat convoluted) provides 

no support for the opponents' contention. The word "agent" 

is used throughout the section in its ordinary, general sense. 

It is only in the proviso that reference is made to a patent 

agent. The proviso does not of course mean that any person 

other than a patent agent is prohibited generally from acting 

on behalf of any person. Its effect is that only "a patent 

agent or a person entitled to act as such" or any other 

agent "with the leave of the Commissioner" may do any act in 

connection with an application for a patent under the Act or 

any proceeding relating to such an application. Thus the 

provision relating to a patent agent applies solely in 

the limited field of procedure concerning patent applications 

it..... 
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it has no bearing outside that field. 

There is no apparent reason why the Legislature 

should have intended to limit the meaning of "agent" in 

para (a) in the manner for which the opponents contend. 

In the definition of "invention" in s. 6 of the Patents, De¬ 

signs, Trade Marks and Copyright Act, No 9 of 1916, one of 

the requisites was that the subject-matter was "not known or 

used by others in the Union". In Levin v Number Plates and 

Signs (Pty) Ltd, 1942 CPD 412, DAVIS J considered (at 417-418) 

the meaning of the expression "known to others", saying -

"These words are very wide, but it is 

obvious that they must have some limita¬ 

tion placed upon them. For otherwise an 

inventor would have to work throughout 

entirely alone, without assistance and 

without advice. That would be impos¬ 

sible 


