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JOUBERT JA:



S5ec 9(4)(b) of the Transfer Duty Act 40 of

1949 (the”Act"), as amended, provides the following:

"NMo duty shall be payable -
(b} where trust property is transferred by
the administrator of a trust to the

persons entitled thereto under the

will or other written instrument in

pursuance of which such administrator

was appointed." (My underlining).
The respondent ("Pretorius™) applied in the Transvéal
Provincial Division for a declaratory order against the
appellant (the"Commissioner"} that he was in terms of
the said section exempt from transfer duty in respect
of the acquisition by or transfer to him from Orchid Trust
of flat 201, Orchid Flats, as well as garage 12 thereof.

The Commissioner opposed the application on the ground



that the flat and garage had been transferred as a

sectional title unit to Pretorius not as a beneficiary

under a trust deed, but as a purchaser pursuant to a

separate agreement with the trustees of Orchid Trust.

According to the Commissicner such agreement constituted

a "transaction" for purposes of ‘the Act which was subject

to transfer duty. The issue was therefore whether or

not Pretorius was entitled to exemption from transfer duty in

terms of sec 9(4){(b) of the Act. LE ROUX J granted the

declaratory order with costs. With leave of the Court

a quo the Commissioner appeals to this Court against

the whole of the judgment and order. The judgment

/appealed ......



appealed against is fully reported in 1984(2)SA 619 (T).

It is necessary to deal briefly with the

factual background of the dispute between the parties.

As from 1 April 1964 Pretorius ha?f?ﬁe tenant

of a flat in a block of flats known as Orchid Flats

which comprised 36 flats and some garages. | Orchid
Properties (Pty) Ltd (the "owner") was the_owner of
Orchid Flats. During September 1980 a certain L.A.

Stuart, managing director of J de Moor (Pty) Ltd, a
company doing business as estate and rental agents which
also administered many blocks of flats in Pretoria in=

formed Pretorius "that his company intended attempting



a co-ordinated cffer by the tenants of Orchid Flats

to pu;chase the building and thereafter obtainlsectional
title registration in respect of the building, which
sectional title was to lead to each of the tenants
obtaining ownership of his or her individual flat. This
would obviate the possibility of a spegulator pﬁrchasing

the building and thereafter selling the individual flats

at the highest price which the market would bear”. The
applying for the
owner of Orchid Flats was not interested in.opening of a
sectional title register in terms of Act 66 of 1971
which would enable the tenants to obtain ownership of

their flats as sectional title units. Stuart also

/explained ......



explained to Pretorius "that it would be necessary for

each of the tenants to contribute towards payment of

the purchase price of the Orchid Flats as well as towards

the other expenses necessary for the completion of the

project™. Subsequently, at a meeting of tenants Stuart

elaborated on his proposed project. He suggested the

formation of a trust as the appropriate device for the

implementation of his project. The trust would purchase

Orchid Flats from its owner for the benefit of the tenants

who participated in the project by becoming beneficiaries

under the trust. They would, however, have to contribute

towards the trust capital to enable the trust to achieve

/its ...



its objects. Having bought the property the trust
would. appf?f athseegpce{]ci)g% IOftitle reg:’gster . It would

then allocate and transfer the individual flats as
sectional title units to each of the tenants wPo were
trust beneficiaries. According to Stuart no transfer
duty wou}d be payable in respect of the transfer of a
flat from the trust to a tenant as a trust beneficiary.
In the event of any flat not being acquired by a tenant
such flat would be sold by the trust to a member of the
public. It would seem that some of the tenants,

including Pretorius, were in favour of accepting Stuart's

proposals.



To give effect to his proposals Stuart as
donor‘entered into a deed of donation in trust (the
"trust deed"s on 17 October 198C with the two initiai
trdstees (0of whom he himself was one), 1in terms of
which he as settlor created the‘Oréhid Trust with an
initial trust capital of R100 in favour of the bene=
ficiaries. The latter comprised three categories of
persons in the following order of preference viz:
(i) tenants who occupied flats in the Orchid Flats

on 1 October 1980;
{(ii) registered shareholders of the owner as at the

date of the acceptance of the offer by the trustees
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to purchase Orchid Flats; and
(iii) sucﬁ other persons as may be ncominated by the
trustees.
The acceptance in writing on 28 October 1980 by some
of the tenants (including Pretorius) as beneficiaries
of the benefits stipulated in their favour in the deed
of trust rendered the Orchid Trust; in ?he circumstances

of this case, irrevocable as a trust inter vivos.

See Crookes N.0O. & Another v Watson & QOthers, 1956(1)

SA 277 (AD) at pp. 288Aa, 306 H. For the purpose

of this judgment I shall assume, without deciding, that

the Orchid Trust is a valid trust. I also expressly

/refrain ..... .
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refrain from deciding upon the validity of the wide
power which the deed of trust purported to confer on
the trustees to select the third category of beneficiaries

from the public at large.

In terms of a deed of sale dated 20 October
1980 the Or?hid Trust bought Qrchid Flats from its owner
for the sum of R1 475 0O00-00. A deposit of R100 OOO—QO was
payable on the signing of the deed of sale while the balance
of the purchase price was payable agaiﬁst transfer of
Orchid Flats to Orchid Trust. The latter duly acquired
transfer of Orchid Flats. On 22 February 1982 Orchid
Trust succeeded in having a sectional title register

/opened  ........
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opened in respect of Orchid Flats. As I have already
indicated, Prétorius received transfer of flat 201

and garage 12 as a sectional title unit from Orchid Trust.
The first question is whether Pretorius became transferee
thereof as a trust beneficiary purguant to the deed of
trust or in consequence of a separate contractual arrange=

ment between him and the trustees of Orchid Trust.

It is obvious from a perusal of the trust deed
as a whole that it sought to implement Stuart's project,
as described supra. The purpose of Orchid Trust was
to enable trust beneficiaries in accordance with their

order of preference to acquire ownership of flats as

sectional .......
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sectional title units. In terms of clause 18 of

the trust deed Orchid Trust will terminate when all
sectional title units have been transferred to them. On
30 October 1980, Pretorius, who qualified as a tr?st
beneficiary of the firsF group of beneficiaries, completed
an application form in the prescribed form for the allo=
cation to him of flat 201 and garage 12 "for the purchase
sum of R43 000". 30¢ of the "purchase price" was
payable within 7 days of signing his application while

the balance thereof was payable in cash against registra=
tion of a sectional title unit in his name (Clause 1}.

On signing the application form Pretorius became "entitled
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