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Tﬁis appeal 1s about a dispute that
arose from the issue by the State President, acting
under the powers conferred upon him by section 5(1}(b)
of the Black Administration Act, 38 of 1927 (the Act},

of a withdrawal order that was directed, inter alios,

at members of the Bakwena Ba Magopa tribe. As a re-

sult of this dispute the appellant, in an urgent applica-
tion that was heard before Van Dyk J in the Transvaal Pro-
vincial Division on 25 November 1983, sought an order:

1. Interdicting and restraining servants of the

‘ first respondent from fercibly evicting or in
any way unlawfully interfering with the Appli-
cant and other members of the Bakwena Ba Magopa
tribe resident at Magopa, save by due process of
law or with their consent given in writing;

2. Directing the first respondent to comply with

the/ ......



the provisions of s 5 Act 38 of '1927;
Declaring the ‘threat by Second Respondent to
remove members of the Bakwena Ba Magopa tribe
resident at Magopa by force to be unlawful and

ultra vires s 5 of act 38 of 1927:;

Directing that first respondent only pay the
costs of this application should the relief
scught be opposed.

That the orders set out in paragraphs 1, 2
and 3 above serve as interim orders with
immediate effect returnable ;n a date to

be arranged.

The learned judge dismissed the application with costs

and alsc refused an application by the appellant for

leave to appeal. The appellant was subsequently

granted leave to appeal by this court.

The cutcome of this appeal turns

mainly on the proper interpretation of section 5(1)(b)



of the Act. The facts set out by the appellant in
’

his founding affidavit were not placed in issue by
the respondents for the purposes of the proceedings
in the court a quo. The essential facts may Ee stated
as follows:

The appellant is a member of the
Bakwena Ba.Magopa tribe which had for many years
prior to 25 Novembef 1983 been resident in the

village of Magopa situated on the farms Zwartkop

No 605 (also known as Zwartrand) and Hartbeeslaagte .

‘'No 82 {also known as. Hartebeeslaagte} in the district

of Ventersdorp. The farms were purchased by the

tribe in 1916 and 1931 respectively, and they were



held in trust by the first resp0ﬂdent for the mem?ers
of the tribe who resided there. The farms also fell
within the provisions of sgction 21{(1) of the Develop-
ment Trust and Land Act, 18 of 1936. The appellant
had a residence on the 2Zwartkop farm. Over the years
the members of the tribe built homes, schools and
churches on these farms and they created what could

be described as a self~-supporting community. Tbey
carried on farming operations there and produced much
of their own food. They also owned cattle and sheep
and the necessary farming implements, including trac-
tors and ploughs. There was also a ¢temetery on the
farms which was used for the burial of the members

of the tribe.



On 10 November 1983, the State

President issued an order under section 5(1}(b} of
the Act in terms of which members of~the Bakwena Ba
Magopa tribe, and certain other persons, resident
on the farms in question, were directed to withdraw
from the farms - within 10 days of the servicg of
the order upon them - to the Pachsdraal area in the
district of Groot Marico,.in order to reside there
and not at any time thereafter to return.to the farms.
The terms of the order, which was issued in Afrikaans,
read as follows:

"AAN DIE LEDE VAN DIE SWART STAMME, DIE LEDE

VAN DIE SWART GEMEENSKAPPE EN DIE SWART

PERSONE WOONAGTIG IN DIE OOPGESTELDE SWART

GEBIEDE/ ......



GEBIEPE ZWARTRAND EN HARTEBEESLAAGTE, DISTRIK

VENTERSDORP, PROVINSIE TRANSVAAL

NADEMAAL ek dit in die algemene publieke belang
dienstig ag dat u, die lede van die Swart stamme,
die lede van die Swart gemeenskappe en die Swart
persone woonagtig in die Qopgestelde Swart Gebiede
zwartrand en Hartebeeslaagte, distrik Ventersdorp,
provinsie Transvaal, saam met die lede van u
gesinne, moet trek na die Pachsdraal gebied,

wat insluit gedeeltes van Rooderand en Doorn-
laagte, distrik Groot Marico, provinsie Trans-
vaal.

SO 1S DIT dat ek, kragtens die bevoegdheid my ver-
leen by artikel 5(1)(b}) van die Swart Administrasie
Wet, 1927 (Wet 38 van 1927), hiermee bheveel dat u,
die lede van die Swart stamme, die lede van die
Swart gemeenskappe en die Swart persone woonagtig
in die Qopgestelde Swart Gebiede Zwartrand en
Hartebeeslaagte, distrik Ventersdorp, provinsie
Transvaal, binne die tydperk van tien dae na
bestelling van hierdie bevel aan u, moet trek

na die genoemde Pachsdraai gebied, wat insluit
gedeeltes van Rooderand en Doornlaagte, distrik
Groot Maricq, provinsie Transvaal, om daar te

woon op daardie gedeeltes van, of persele op

voormelde/ ......



voormelde gebied, wat vir u, die lede van

die Swart stamme, die lede van die Swart
gemeenskappe en die Swart persone woonagtig

in die Oopgestelde Swart Gebiede Zwartrand

en Hartebeeslaagte, distrik Ventersdorp,
provinsie Transvaal, uitgewys is of wat te
eniger tyd na bestelling aan u van hierdie
bevel op u versoek deur die Hoofkommissaris,
Pretoria, of sy verteenwoordiger, of m be-
ampte van die Departement van Samewerking

en Ontwikkeling, aan u uitgewys sal word

en wat in ieder geval by u aankoms aldaar

deur genoemde Hoofkommissaris, of sy venteen-
woordiger, of gencemde beampte, aan u uitgewys
sal word,

EN EK BEVEEL verder dat u, die lede van die Swart
stamme, die lede van die Swart gemeenskappe en
die Swart persone woonagtig in die Oopgestelde
Swart Gebiede Zwartrand en Hartebeeslaagte,
distrik Ventersdorp, provinsie Transvaal, nadat
u getrek het, nie te eniger tyd na die genocemde
Oopgestelde Swart Gebliede Zwartrand en Harte-
beeslaagte, distrik Ventersdorp, provinsie

Transvaal, mag terugkeer nie.”



On 18 November 1983 the second
respondent served the order on the members of the
tribe at a gathering specially convened for this
purpose. Having read out the terms of the order,
the second respondent warned the gathering that any-
one who had not moved from the farms by 28 November
1983 would be summarily and forcibly ("met geweld")
ejected on the following day, i @€ on 29 November 1983.
The appellant and the other members present then in-
dicated that they were not prepared to move. As a
result of the second respondent's threat of forcible
removal, the appellant then instructed his attorney

to write to the first respondent: (a) for an under-



10.
taking t? comply with the provisions of the first
proviso to section 5(1){;) "in the light of the
refusal of thé tribe to move" and to place the matter
before Parliamént; and (b) for an assurance that no
forcible eviction of the members of the tribe would take
place without due process of law. Pursuant to these
instructions the appellant’s attorne; wrote to the
first respondent on behalf of the appellant "and the
Bakwena Ba Magopa (the Tribe) resident on the farms
Zwartkop en Hartbeeslaagte, Ventersdorp,” on 21 November

1983. In this letter, which was also served on the

first respondent on the same date, it was said, inter







