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This appeal concerns the classification for

customs duty purpeoses of a machine named the IBM 3624

Consumer .........-..



im

Consumer Transaction Facility, an automated teller machine

of the kind which has become familiar in banks and buil-

ding societies in many parts of South Africa.

Ss. (1) of s. 47 of the Customs and Excise

Act, No 91 of 1964 (“"the Act") provides intex .alia that

customs duty shall be paid on all imported gocds in ac- -
cordance with the provisions of Schedule No 1 ("the
Schedple").

Part 1 of the Schedule Qeals with ordinary
customs duty. This part is modelled on the "Nomen-
clature”, which was an annexe to the Conventiocn on Nomen-
clature for the Classification of Goods in Customs Tariffs.

This is one of three Conventions ("the Brussels Conventions")



(x

which were signed on 15 December 1950, and to which the
Republic of South Africa has acceded. The essential
aims of the Convention on Nomenclature were:

"(a) to establish a common basis for the
classification ¢of goods in national
Customs tariffs;

(b) to facilitate comparison of the Customs
duties applicable in the various coun-
tries to ail goods entering into inter-
national commerce;

(c) to simplify international Customs
tariff negotiations;

(d) to facilitate the comparison of inter-
national trade statistics;

(e) to provide governments and traders alike
with a firm guarantee of the maximum
uniformity in the classification of
goods in national Customs tariffs; and

{f) to facilitate international- trade and

thus to contribute to its expansion.”
(This is an extract from the brochure hereinafter referred

to.}

Another ..........



Another of the Brussels Conventions was the
Conventicon Establishing a Customs Co-operation Council
(CcC). Under the authority of the CCC, the Nomen-
clature Committee supervises the operation of the Con-
vention on Nomenclature, and generally takes all ap-
propriate steps to ensure énternational uniformity in the
interpretation and application of the Nomenclature.

The customs tariffs of 148 countries, ter-
ritories or areas (including the Republic of South Africal
are based on the Nomenclature.

The characteristic features of the Nomencla-
ture (referreg to as the CCCN) are described in a
brochure issued by the CCC {"In brief .... THE CUSTOMS

CO-OPERATION COUNCIL"):



“The CCCN is systematic. It provides a frame-

work for the classification of goods in Cus-

toms tariffs but, since it includes Interpre-

tative Rules and legal Notes, it also con-
stitutes & comprehensive c¢lassification system
which has been designed to ensure:

(a) maximum simplicity, so that it can be
readily understood by the public as
well as by experts;

(b) precision, so that the most appropriate
heading for a given commodity can be
readily identified; and

(c) exactness in application, so that the
same commodity will be classified in the
same way in the tariffs of all the coun-

tries using the Nomenclature."

The Nomenclature comprises:

-

"{a) the Rules for the Interpretation of the
Nomenclature which prescribe the general
principies governing the classification
system;

(b) Section and Chapter Notes, which define

the scope and limits of Sections, Chapters

and ....



and of certain headings. These legal
Notes permit the headings to be draf-
ted in concise form without any loss
of precision or of exactitude in their
interpretation; and

{c) a list oflheadihgs, arranged in syste-
matic order, covering all the items in
international commerce.

The 1,011 headings in the Nomenclature

... are arranged in 99 Chapters which are

themselves grouped in 21 Sections. In

general, goods are grouped according to the

material of which they are made; further

most Chapters are developed ’‘progressively’',

- that is, starting from raw materials and

progressing to finished articles."”
The Nomenclature Committee prepares Explanatory Notes
{often referred to as "the Brussels Explanatory Notes"
or "the Brussels Notes") which when issued constitute the
official interpretation of the Nomenclature as apprbved

by the CCC.

The appellant, INTERNATIONAL BUSINESS

MACHINES .......



MACHINES SOUTH AFRICA (PROPRIETARY) LIMITED, {(to Whi.Ch

I shall refer as "the company™) h;s for several years
imported into and marketed in the Republic of South
Africa a variety of business machines. These include
the IBM 3624 which it has entered for customs ﬁuty pur-
poses under tariff sub-heading 84.53.10 of Part 1 of the
Schedule, In May 1982 the Controller of Customs and
Excise at Johanneéburg advised the compaﬁy that the ma-
chine should have been classified under tariff sub-
heading 84.54.90 and demanded payment of R257 019,07,
being the amount of customs duty alleged to have been

- underpaid, and of R25 702,00 as a provisional payment

to cover any penalty which the Commissioner might decide



to impose. These sums were deposited by the company
on 7 June 1982. Thereafter the company requested the
Commissioner to make‘a determination, in terms of s.47
(9} of the Act, that the IBM 3624 be classified under
tariff sub-heading 84.53.10. In November 1982, the
company was advised that the machine had been classified
under tariff sub-heading 84.54.90 "in terms of a Brus-
sels decision on a similar machine viz. IBM 3614".

In terms of para {(b) read with paras (e) and
{f) of ss. {9) of s. 47,  the company appealed to the
Transvaal Provincial Division of the éupreme Court,
The appeal was dismissed with costs including those con-

sequent upon the employment of two counsel.



With the leéve of the Court a quo, the com-
pany now appeals to this Court.

The importance of the dispute which has arisen
lies in the fact that goods falling under heading
84.53.10 are imported free of duty, while ggods falling
under 84.54.90 are subject to a duty of 5% plus a sur-
charge, .

THE PROCESS OF CLASSIFICATION

Classification as between headings is a three-

stage process: first, interpretation - the ascer-

tainment of the meaning of the words used in the headings

(and relative Section and Chapter Notes) which may be

relevant to the classification of the goods concerned;

second, consideration of
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the nature and characteristics of those géods; and
third, the selection of the heading which is most ap-
propriate to such goods.

The materials for interpretation are pre-
scribed in NOTE IX (formerly NOTE V1II) of the GENERAL
NOTES to the Schedule. NOTE IX is entitled "RULES FOR
THE INTERPRETATICN OF THE SCHEDULE". It pfovides that
"Interpretation of the Schedule shall be governed by the
following principles.” There are then set out five
rules of which the first reads:

"{1) The titles of sections, chapters and

sub-chapters are provided for ease
of reference only; for legal purposes,

classification (as between headings)

shall be determined according to the
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terms of the headings and any relative
section or chapter notes, and,provided
such headings or notes do not qpherwisé
indicate, according to paragraphs (2)
to {5) below."
The "RULES FOR THE INTERPRETATION OF THE NOMENCLATURE",
comprised in the Nomenclature, are substantially identical
with NOTE IX. They include a commentary to each rule,
/
It is not necessary for present purposes to refer to the
commentaries.
Further material for interpretation is coén-
tained in the relative Brussels Notes. S. 47(8){a)
of the Act provides that
“{a} The interpretation of Part 1 of
Schedule No. 1 shall be subject

to the Explanatory Notes to the

Nomenclature issued by the Cus-






