v -
' : !:L '
*

37|85

OMAR F PEER ............ APPELLANT

and

MINISTER OF POLICE ... RESPONDENT




Case No. 321/82
mp

IN THE SUPREME COURT OF SOQUTH AFRICA

(APPELLATE DIVISION)

In the matter between:

OMAR F PEER Appellant
and

MINISTER OF POLICE Respondent
CORAM: JANSEN, ACJ, JOUBERT, VILJOEN ,

HOEXTER et HEFER, JJA

HEARD: 7 March 1985

DELIVERED: 28 March 1985

JUDGMENT

Hoexter, JA,

In the late afterncon of Thursday 6 March 1980



2.

five members of the South African Police in plain clothes
entered a two-roomed flat in Vrededorp, Jochannesburg, conduc=
ted a search therein and removed certain goods therefrom. The
flat was the home of an attorney, Mr Omar Farouk Peer, the
appellant in this appeal. The appellant conducted his
practice, which consisted mainly of criminal work, from an
office in Marshalltown. During the Rand Easter Show the
appellant also ran a restaurant at the showgrounds. The
appellant lived at the flat with his wife, to whom I shall
refer as "Mrs Peer". I shall refer jointly to the appellant
and Mrs Peer as "the plaintiffs®, Also living at the fiat
was Mr Abdool éeer, a nephew of the appellant. For the

sake of brevity I shall refer to the nephew by his first
name. abdool was an articled clerk in an accountant’s

office and a university student.

When the police entered the flat and began

their search only Abdool was at home. The plaintiffs

arrived ..........



arrived soon afterwards, however, whereupon an altercation
took place between the appellant and one or more of the
policemen. The upshot of the matter was that the police
arrested both p}aintiffs and removed them to the Jeppe
Street Charge Office where they were detained in the cells

for some hours hefore heing released.

Following the events aforementioned the plain=
tiffs {each in his or her own right) sued the Minister of
Police, the respondent in this appeal, for damages. In
their particulars of claim the plaintiffs alleged that they
gad been dealt with unlawfully by the pclicemen concerned,
and that the latter were servants of the respondent acting
at the time within the course and scope of their employment.
Each plaintiff claimed damages in respect of (1) alleged
unlawful entry of the flat and seizure of goods and (2}
alleged unlawful arrest and detention. There was a further
claim of damages: by the appellant alone, based on an

alleged .......



alleged assault upon him by the police. This claim was
not pressed at the trial. The plaintiffs' claims were
resisted by the respondent. The trial Judge (MELAMET, J)

gave judgment in favour of Mrs Peexr in respect of her claim
for unlawful arrest and detention of her person for which
she was awarded damages in the sum of R2 500. Absolution
from the instance was ordered on all the appellant's claims
against the respondent. The respondent was ordered to pay
60% of Mrs Peg;'s costs. The appellant appeals against
the trial Court's order of absolution in respect of the
appellant's claims described in (1) and (2) above. On
behalf of the appellant it is contended tﬁat in respect
thereof the trial Court erred in not granting judgment with

costs in favour of the appellant.

The background to the police search of the
plaintiffs' flat on 6 March 1980 may be shortly sketched.

In Charlton Terrace, Doornfontein, Johannesburg, there



lived a man called York who, according to the evidence
adduced at the trial on behalf of the respondent, was a
buye; of stolen property such as jewellery, felevision

sets, crockery and cutlery. Such stolen goods were sold

to York at the aforementioned address by, among others,

two young housebreakers and thieves named Douglas and
Rathbone, former fellow-inmates of a reformatory, who were
working in leaguef In due course the law caught up with
Douglas and Rathbone. They were arrested, tried and
convicted on some sixteen counts of housebreaking and theft.
In such criminal proceedings the appellant acted as the
attorney for Douglas and Rathbhone and the appellant was paid
for such services by York. After their arrest but before
they stood trial, Douglas and Rathbone co-operated with

the police and pointed out to the police not only the houses
where they had committed their crimes but also certain

addresses where they had disposed of the goods so stolen



6.
-by them. One such address was that of York in Charlton
Terrace. At the time Major J C de Klerk waé the officer
in charge of the € I D at the Jeppe Police Station. On
the strength of the disclosurgs made to the police by
Douglas and Rathbone, Major de Klerk caused York's home in
Charlton Terrace to be kept unéer observation ana the
movements of people going to and from the said address to
be noted. The policeﬁan primarily responsible for such
surveillance was Det Sgt P J Cronije, but watch was kept by \
various members of tbe For§e including Cronje himself, Captaiﬁ
(}ater Major) Labuschagne, two Detective Seréeants respectively

named Enambiya and Schoeman, and constable Mohale. Matters

-weré suddenly brought to a head when Sgt Schﬁeﬁaﬁ
reported to Major de Klérk his belief that some df
the persons'sq observed had become awére that the police
were following-thém. Thié development caused de
Klerk to issue an instruction to the policemen_concerned

to carry out searches at the various addresses. ° The entry



into and the search of the appellant's flat took place
pursuant to the ;nstruction so given by Major de Klerk.

The five policemen whe entered and searched the appellant's
flat were Det Sgt Cronje, Det Sgt Nagel, Det Const Schoeman
and two constables. named Whitehead and Parsons. Nagel had
not taken any part in the surveillance carried out at
York's home but he was the senior police officer of the

party who entered and searched the flat.

In his plea the respondent raised the following
defences to the claims of the plaintiffs. In response to
the claims based on the entry into the plaintiff's flat and
the seizure of their goods, the respondent denied that the
entry was an unlawiul one. The respondent alleged that
permission so to enter had been given to the policemen
concerned by Abdool. In the alternative, so ran the

respondent’'s plea:-



8.

"5.2.2 The said five policemen, on reascnable

grounds and bona fide, believed that:

5.2.2.1

5.2.2.2

5.2.2.3

5.2.2.4

the crime of theft or of con=
travening section 36 or 37 of

Act 62 of 1955 was being committed
or would probably be committed or
that arrangements for the commis=
sion of such crimes were made in
the said premises;

and

goods which could lead to the proo
of or which were contemplated tec
be used in the commission of the
said crimes were kept in the said
premises;

and

a warrant, as contemplated in
section 25(1) of Act 51 of 1977
(as amended), would have been
issued if applied for;

and

the delay caused by an application
for such warrant would have

defeated the purposes thereof."

For the reasons set forth in paragraph 5.2.2 of the plea,

guoted above, the respondent likewise pleaded that the

seizure of the plaintiffs’' goods had been a lawful seizure



in terms of Act 51 of 1977%.

Affecting paragraph 5.2.2 of the respondent's

plea the plaintiffs reguested the following further parti=

culars:-

ll(a}

(b}

{c)

Did each of the said policemen so believe?
If not, which of them had such belief?

What were the said grounds? Full parti=
culars are requested of the factual basis
for the belief and the inferences to which

it gave rise.

Upon what grounds was it believed that a
delay would have defeated the purpose of

such warrant?"

In response to the above reguest® the respondent answered as

follows: -

|l{a}
(b)

i
Each of the policemen did so believe.
A certain Douglas and Rathbone were
'engaged' in a wave of houseﬁreaking and
were bringing stolen property to the home

of cone York, obviously for distribution.

The police kept surveillance on the place
of abode of York and noted who were
frequent visitors to this address which is
in Doornfontein.






