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LL Case No. 16/1984

IN THE SUPREME COURT QF SOQUTH AFRICA

APPELLATE DIVISION

In the matter between:

WILLIAM DESMOND THOMAS Appellant
and

PETER MICHAEL HENRY First Respondent

GROBLER, VAN VUUREN AND ASSOCIATES Second Respondent

CORAM: RARIE, CJ, CORBETT, CILLIé, BOTHA

et VAN HEERDEN, JJA

HEARD : 3 MAY 1985
DELIVERED: 30 MAY 1985
JUDGMENT
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VAN HEERDEN, JA:

During August 1982 the appellant and the first
respondent (hereinafter referred to as the respondent)

concluded a written agreement whereby the latter sold

to the appellant a business known as the Glass Menagerie.

The purchase price, excluding stock-in-trade, was

R37 000. At a later stage the parties agreed that a

further amount of R22 291,24 was payable for the stock.

Pursuant to the sale the appellant took posses-

sion of the business on 1 November 1982 and then started

trading for his own account. Some ten days later,

however, his attorneys wrote toc the respondent that he

had been induced to conclude the agreement on the strength-

of certain intentional and material misrepresentations

made by the respondent. The latter was advised that

the appellant had cancelled the sale and that he was

tendering to restore the business with all its assets,.

In a reply, dated 17 November 1982, the
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respondent's attorneys rejected the appellant{s aliega—
tions. It was admitted that prior to the conclusion
of the agreement certain representations had been made
by the respondent, but it was denied that they were un-
true. Although no specific reference was made to'then

appellant's tender it was clearly not accepted.

During February 1983 the respondent brought an
application against the appellant and the second respon=-
dent in the Witwatersrand Local Division. As against
the appellant he claimed payment of the amount alleged
to be due in terms of the agreement. . The second
respondent did not oppose the application and it is un-

necessary to explain why it was joined as a party.

In the founding affidavit the respondent did
not deal’specifically with the alleged misrepresentations.
He submitted that it was not necessary to do so. He

went on to allege that, notwithstanding the "purported"
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cancellation, the appellant had continued to operate

and was still operating the business. The crux of the
application was that the appellant was obliged to pay
the purchase price since his "purported cancellation is
of no force and effect as he has approbated and repro-

bated".

In so far as the opposing affidavit is relevant
for the purposes of this appeal, the appellant reiterated
his allegations concerning the misrepresentations made
by the respondent. In particular he alleged that. the
turnover of the business was not nearly the average sum
of R10 000 Per month as represented by the respondent.

He admitted that he had continued to trade and was still

carrying on business but stated:

"Had I simply closed the business and withdrawn

therefrom the following would have resulted:

(1) The goodwill would have heen lost forever.
Such goodwill in the business as does
exist must constitute an asset to the
Applicant {the present respondent] and I
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believe it was my duty to preserve this.

(ii) Paragraph 6 of the lease aqfeement makes
it quite clear and in peremptory terms
that the business must remain open for
trading during normal hours on breach of
which the Lessor is entitled to cancel
the lease. The loss of the lease to the
premises would have resulted in very sub-
stantial damage and prejudice to the Ap-

plicant.”

{As regards (ii} above, it should be explained
that the respondent had conducted the business from
leased premises; +that in terms of the sale either a
leagse or a sub—-lease of the premises had tc be granted

to the appellant on inter alia the terms and conditions

of the respondent's tenure, and that, with the consent
of the lessor, the respondent had ceded to the appellant

all his rights under the existing lease.)

N

Theﬁappellant made it clear that he had never
intended to approbate and reprobate or, subsequent to
the notice of cancellation, to run the business for his

own account.. And he submitted that for the purpose of
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preserving the business he was entitled to operate it

for the benefit of the respondent.

The court a guo allowed the application with
costs and ordered the appellant to pay the amcunt claimed
by the respondent, but granted leave to the appellant to
appeal to this Court. At the hearing of the appeal
the appellgqt applied for ceondonation of his late noting
and prosecﬁtion of the appeal. 1t was commen cause
that the application should be granted and that the
appellant should pay the costs occasioned thereby, and
it will be 5; ordered. It is to be noted, however, that
the delay was caused solely by the negligence of the ap-
pellant's attorneys and that as against the appellant
they are perscnally liable for such costs. Nor will
they be entitled to debit the appellant with fees, or
costs incurred by them, in reéard to the application.
That much was coﬁceded by counsel for the appellant who

was instructed by the said attorneys.
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The basis of the decision of the court a guo
appearslto have been as follows: The inference to
be drawn from the appellant's continued operation of
the business is that he decided to stand by the sale
and to conduct the bhusiness for his own benefit. The
explanaticns proffered by the appellant do not dispel.
that inference because he was not legally cobliged to
trade in order to restore the business and the rights
ceded under the lease to the respondent. The appel-
lant's conduct was therefeore irreconcilable with a con-
tinuousvintention o cancel the sale or, put somewhat
differently, with an intention to rely on the cancel-~
lation.  That Being so, it was in the court's judgment

immaterial whether the appellant had been entitled to

rescind the sale.

The submissions made by the appellant's counsel
were confined to the inference drawn by the court a quo

from the appéllant's continued operation of the business.
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At the outset it is necessary, however, to elaborgte
somewha£ on the legal principles governing a case such
as this one. It has often been said that if an inno-~
cent party is entitled fo cancel a contract, whether on
the ground of misrepresentaticn or breach of contract,
he must exercise an election between two inconsistent
remedies, 1 e whether to cancel or to abide by the
contract; that the election of one remedy necessarily
involves the abandonment of the other, and that he
therefore cannot both approbate and reprobate. In

Feinstein v Niggli and Another 1981 (2} SA 684 (A) 698,

Treollip, JA said that election generally involves a
waiver in the sense that one right is waived by choosing
to exercise another right which is inconsistent with

the fo?mer, and pointed cut that election and waiver
have been equated as being species of the same general
legal concept. Hence the learned judge co@cluded that

no reason exists why the same rule about the overall
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