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J U D G M E N T . 

RABIE, CJ: 

The appellant was found guilty of terrorism 

in terms of sec. 54(1) of the Internal Security Act 

74 of 1982 in the Natal Provincial Division and sentenced 

to/ 
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to 10 years' imprisonment, part of which was suspended 

on certain conditions. The trial Court consisted of 

Viljoen, A.J., and two assessors. The appellant appeals, 

with the leave of the trial Judge, against his convictio 

The State's case against the appellant was 

that he had during the period July 1982 to December 

1982, either alone or in concert with certain other 

persons, performed various acts in the district of 

Durban with intent to overthrow or endanger the State 

authority in the Republic. The acts which he was 

alleged to have performed were inter alia that he 

"established and/or concealed and/or assisted in es­

tablishing and/or concealing caches of arms, ammunition, 

grenades, mines, explosives, explosive devices ", 

and/ 
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and it was alleged that these acts were aimed at causing 

or bringing about or promoting acts or threats of 

violence. 

The evidence against the appellant was the 

following: (a) the evidence of Bonginkosi Malinga, who, 

the State conceded, was an accomplice and who testified 

to the appellant's involvement in inter alia the 

concealment of explosives in a certain house; (b) 

the evidence of two police officers (major R.L. 

Welman and captain A.R.N. Taylor), who testified that 

the appellant had on 19 December 1982 directed them 

to a spot in the veld near Phoenix where a locked metal 

trunk and three plastic bags containing 6 TG 50 

demolition mines, 10 limpet mines, two anti-personnel 

mines/ 
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mines and various other explosive devices, most of 

which were of Russian origin, had been hidden underground; 

and (c) the evidence of the aforesaid major Welman and 

of detective-sergeant K, Marrillich as to the appellant's 

knowledge of the construction and operation of the 

mines and other explosive devices referred to in (b). Weimar 

evidence was that on a day early in February 1963, at 

a police station in Durban where Marrillich was busy 

taking a statement from the appellant, he put some of 

the limpet mines and other objects found at Phoenix 

on a table and asked the appellant "of hy hierdie goed 

ken en of hy weet hoe dit werk", and that the appellant 

then proceeded to show that he had an intimate knowledge 

of how to dismantle and re-assemble the various types 

of/.... 
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of mines and, generally; of how to handle 

and operate the various types of explosive de- vices. Welman, who is an inspector of 

explosives in terms of sec. 2(5) of the Explosives Act 

26 of 1956, stated inter alia that the appellant 

demonstrated something which he (Welman) had not previously known, viz. that the detonator which is 

intended for use with a limpet mine can also be 

fitted to, and used with, a TG 50 demolition bomb. 

As to the evidence referred to in (a) 

above, the appellant disputed the evidence given by 

Malinga. As to (b), the appellant did not dispute 

the evidence of the police witnesses, but he gave what 

could be an innocent explanation of his knowledge of 

the place where the trunk and bags had been concealed. 

As/ 
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As to the demonstration referred to in (c), the 

appellant denied that he gave any demonstration or 

handled any of the things shown to him. His evidence 

was that he did not even see Welman on the day in 

question, that "explosives and other things" were 

shown to him and that the policemen present asked him to 

"connect" those things, but that he told them that he 

did not know how to do it. The Court rejected his 

evidence as untrue and accepted that of Welman. 

During the hearing appellant's counsel, who also re­

presented him in this Court, did not object to the 

evidence relating to the demonstration. At the end 

of the trial, however, he contended that the demonstratic 

amounted/ 
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amounted to an admission by conduct; that the State 

should therefore have proved that it had been given 

freely and voluntarily; that the State had not provided 

such proof, and that the evidence concerning the 

demonstration should therefore be excluded from 

consideration. In presenting this argument, counsel 

emphasized that the appellant had at the time of the 

demonstration been a detainee in terms of sec. 29 of 

the Internal Security Act 74 of 1982, and that he had 

not been warned by Welman that he was not obliged to 

give a demonstration. The trial Judge,considering 

that the decision as to whether the evidence was ad­

missible or not was his alone, dealt with the demonstration 

on the basis that it was an admission by conduct and 

that/ 
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that the evidence relating thereto would be admissible 

only if it had been given freely and voluntarily. 

His finding was that the demonstration had been given 

freely and voluntarily and that the evidence was 

accordingly admissible. In his judgment granting the 

appellant leave to appeal, the trial Judge states that 

if he erred in finding that Welman's evidence concerning the demonstration was admissible, it may "affect the whole outcome of the case" against the appellant. The appeal is confined to one point only. Counsel's argument is that the demonstration given by the appellant was an admission by conduct; that the State should therefore have proved that it was given freely and voluntarily; that the State did not prove that/... 
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that it was so given, and that the evidence should 

therefore not have been admitted. 

In contending that the demonstration given 

by the appellant was an admission by conduct and that 

the State should therefore have proved that the appellant 

gave it freely and voluntarily, counsel relied heavily 

on the case of R. v. Barlin, 1926 A.D. 459, and 

particularly on the following passage in the judgment 

of Innes, C.J. (at p. 462): 

"The common law allows no statement made 

by an accused person to be given in evidence 

against himself unless it is shown by the 

prosecution to have been freely and voluntarily 

made - in the sense that it has not been 

induced by any promise or threat proceeding 

from a person in authority." 

I do not agree with the contention that the demonstration 

is/ 
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is to be regarded as an admission, or an admission by 

conduct, and that proof that it was given freely and 

voluntarily is a condition precedent to the admissibiity 

of the evidence in regard thereto. The evidence re­

lating thereto is, in my view, not to be regarded as 

evidence of an admission, but as evidence of an act 

performed by the appellant which reveals that he has 

a good knowledge of the operation of the limpet mines and 

other objects which were put before him, from which 

knowledge one may, depending on all the facts of the 

case,draw an inference as to his complicity in the 

crime with which he was charged. There is, I think, 

no real difference in principle between evidence 

relating/ 



11 

relating to a pointing out by an accused and 

evidence of a demonstration of the kind one has in the 

present case. In the case of a pointing out, the 

evidence in regard thereto is admitted on the basis 

that the act done by the accused shows that he has 

knowledge of the thing or place pointed out, from which 

knowledge it may be possible, depending on all the 

facts of the case, to draw an inference as to the 

accused's guilt. (R. v. Tebetha, 1959(2) S.A. 337 

(A) at p. 346 D-E; S. v. Tsotsobe and Others, 1983(1) 

S.A. 856(A) at p. 864 D-E.) In the case of a demonstration 

as here in issue the evidence is likewise evidence 

of an act which reveals knowledge on the part of the 

accused of the construction and operation of the 

things/ 


