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"IN _THE SUPREME COURT_ OF SOUTH AFRICA

( APPELLATE DIVISION)

In the matter between:

NTHOKOZISI NOBLEMAN SHEZI ........... Appellant
and

THE STATE et viasnsnevsesreaceesse. Respondent
Coram: RABIE, CJ, JANSEN, TRENGOVE, VILJOEN et

VAN. HEERDEN, JJA.

Heard: Delivered:
17 May 1985. 30 May 1985.

J UBGMENT,

RABIE, CJ:

The appellant was found guilty of terrorism

in terms of sec. 54(1) of the Internal Security Act

74 of 1982 in the Natal Provincial Division and sentenced

to/..



te 10 years! imprisonment, part of which was suspended

on certain conditions. The trial Court consisted of

Viljoen, A,J., and two assessors. The appellant appea}s{

with the leave of the trial Judge, against his cénvictiqn.
The State's case against the appellant waé

that he had dufing the period July 1982 to December

1982, either alone or in concert with certain other

persons, performed vari?us acts in the district of

Durban with intent to overthrow or endanger the State

authority in the Republic. The acts which he was

alleged to have performed were inter alia that he

Yestablished and/or concealed and/or assisted in es-

tablishing and/cr concealing caches of arms, ammunition,

grenades, mines, explosives, explosive devices.,...,...",
. L]

and/... ..



and it was alléged that these acts were aimed at-causing.
or bringing about or promoting acts or threats of
violence.

The evidence against the appeilant was the
following: (a) the -evidence of Bonginkosi Malinga, who,
the State conceded,.was an accomplice and who testifie&

to the appellant's involvement in inter alia the

concealment of explosives in a certain house; (b)

the evidence of twe police officers (major R.L.

Welman and captain A.R.N. Taylor), who testified that

the appellant had on 19 December 1982 directed them

to a spot in the veld near Phoenix where a locked metal

trunk and three plastic bags containing &6 TG 50

demolition mines, 10 limpet mines, two anti-personrel’

Mines,/ ..ceev..



mines and various other explosive devices, most of
which were of Russian origin, had been hidden underground; .

and (¢) the evidence of the aforesaid major Welman and

of detective-sergeant XK. Marrillich as to the appellant's

knowledge of the construction and operation of the

mines and other explosive devices referred to in (bl Welman's

evidence was that on a day early in February 1983, at

a police station in Durban where Marrillich was busy
taking a statement from the appellant, he put some of
the limpet mines and other objects found at Phoenix

on a table and asked the appellant "of hy hierdie goed.
ken en of hy weet hoe dit werk”; and that the appellant
then proceeded to show that he had an intimafe knowledge
of how to dismantle and re-assemble the various types

of/uO‘-




of mines and, genéral1y}'offhow:fo ﬁéndlé
and operate the various types of explosive de-
vices.’ Welman, who is an inspector of .

explosives in terms of sec, 2(5) of the Explosivés Act

26 of 1956, stated inter alia that the appellant

demonstrated something which he (Welman) had not
previously known, viz. thaf\thé detonator whichﬂis
intended for use with a limpet mine can also.be

fitted to, and used with, a TG 50 demolition bomb.

As to the evidence referred to in (a)
aboye,-the appellant disputéd the evidence given by
Malinga. As to (b), the appellant did‘not digpute

the evidence of the police witnesses, but he gave what
could be aé_ipnocent explénation of his knowledgelof

the place where the trunk and bags had been concealed.

AS/--;..-



As to the demonstration referred to in (c), £he
appellant denied that he gave any demonstration or
handled any of the things shown to him. His evidepce
was that he dﬁd not even ;éQJWelman oh the day in
qgestion, that "explosives and other things!'! were
shown to him and that the policemen ppesent asked.him toﬂ.
"connect! those things, but.that he téld them that he
did notlknow how to do it, The Court rejected his
evidence as untrue and accepted that of Welman.

During the hearing appellant's counsel, who also re-
presented him in this Court, did not object to the

evidence relating to the demonstiation. At the end

of the trial,; however, he caontended that the demonstration

amounted/....’-....




amounted to an admission by Ccndugt; that the State
should therefore have proved that it had been given
freely and voluntarily; that the Stgte had not provided
such proof, and that the evidence concerning the
deménstration should therefore be éxcluded from
consideration.  In presenting this argument, counsel
emphasized that the appellant had at the t%me of the
demonstration been a detainee in terms of sec, 29 of-
the Internal Security Act 74 of 1982, and that he had
not been warned by Welman that he was not obliged to
give a demonstration. The trial Judge, considering

that the decigsion as to whether the evidence was ad-
missible or not wag his alone, dealt with -the demonstration

on the basis that it was an admission by conduct and

that/ e eenea.. .




that the evidence relating thereto would be'édmiSBible
only if it had been given freely and voluntarily.
His finding was that the demonstration had been given
freely and voluntarily and that the evidence was
accordingly admissible; In his judgment granting the
appellant leave to aﬁpeal, the trial Judge states that
if he erred in finding that Welman's evidence concerning
the demonstration was admissible, it may "affect the
whole ocutcome of the case' against the appellant,

The appeal is configed to one point only.
Counselfs argument is that the demonstration given by
the appe;lant was an admission by conduct; that the
State should therefore have proved that it was giyen

freely and veoluntarily; that the State did not prove

that/



that it was so given, and that the evidencebshould
therefore not have been admitted.

In contending that the demonstfétion given
by the appellant was an admission by conduct and that
the S3tate should therefore have proved that the appellant
g?ve it freely énd voluntarily, counsel relied heavily

on the case of R. v. Barlin, 1926 A.D. 459 and

particularly on the following passage in the judgment
of Innes, €.J. f(at p. 4862):

"The common law allows no statement made

by an accused person to be given in evidence
against himself unless it is shown by the
prosecution to have been freely and voluntarily
made - in the sense that it has not been
induced by any promise or threat proceeding

from a person in authority."
I do not agree with the contention that the demonstration

iS/s..‘....
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is to be regarded as an admission, or -an admission by
conduct, and that proof that it was given freely and
voluntarily is a condition precedent to the édmissibiity
of the evidence in regard thereto. The evidence re-—
lating thereto is, in my view, not to be regarded as
evidence of an admission, but as evidence of an act
performed by the appellant which reveals that he has

a good knowledge of the operation of the limpet mines and
other objects which were put before him, from which
knowledge one may, depending on all the facts of the
case, draw an inference as to his complicity in the

crime with which he was charged, There is, I think,

no real difference in principle between evidence

relating/......






