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IN THE SUPREME COURT OQF S50UTH  AFRICA

(APPELLATE DIVISION)

In the matter between;

BRIAN BOSWELL CIRCUS (PROPRIETARY )

LIMITED ....... e e e e e s Lst appellant
and BRIAN STANLLEY DBOSWELL ......... varsse.  2nd appellant

VETSHUS

BOSWELL  WILKIE CLRCUS { PROPRIETARY )

LIMITED .. ..viievnnnn- P e n et . respondent
Coram; Corbett, Miller, Van lHeerden, JJA, Galgut et

Nicholas, AJJIA.

Appeal heard: L4 May 1985
Date of judument: - 22 Augusl 19885

J U D GMIENT

CORBETT JA:

This appeal concerns the right of a person to

/S trade.,.....
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trade under his own name. | The respondent operates a circus
in South Africa under the name and style of "Boswell Wilkie
Circus'. First appellant, Brian Boswell 5ircus (Pty) Lta,
is the alter ego of second appellant, Brian Stanley Boswell,
in that he is the sole director of and sole shareholder

in that company. In November 1982 it was announced

on behalf of first appellant that it propgsed to commence
business in Natal as a circgs under the name "Brian Boswell
Circus', Respondent thereupon brought amn urgent appli-
cation in the Natal Provincial Division <¢laiming an order
interdicting appellants {rom carrying on a circus business
under a name containing the weord "*Boswell™ or in any other
way passing off its (or his) business as that of the res-
pendent anywhere in the Republic of South Africa. The
application, which was opposed, came initially before
THIRION J, who g¢granted an interim interdict pending the

final determination of the application and gave leave to



the parties to file supplementary affidavits. This was
done and the application was finally heard by DIDCOTT J,
who delivered a reserved judgment on 14 October 1983,

This judgment hag been reported (see Boswell_Wilkie Circus

{Pty) Ltd v Brian Boswell Circus (Pty) Ltd and Anothce

1984 (1) SA 734 (N) ). DIDCOTT J yranted the application

and made an order in the followinyg terms:

", The resﬁondents are, and each of them is,
interdicted from coperating the business
of a circus, and [rom presenting or pro-
moting any performance by one, under
the name Boswell or any name of which

Boswell is a part.

2. The interdict will last until it is
lifted by this Court and, should that

not happen, it will run indefinitely.

3. The respondents or either of them may
apply to this Court, on fresh evidence
which 1s tendered, {for the discharge
of the interdict or for the amendment

of its term=,

4. Such application may be brought at
any stage, after due Qotice to the appli-
cant or to the owner or operator for
the time heinyg of the cvircus business

/Whi{:h.-.;.---tb



D

which the applicant now conducts.

5. The respondents are ordered jointly
and severally te pay the costs of the
present proceegdings, including those
the applicant has incurred by em-
pleying the services of two counsel,
bub not including any of which Mr Justice
Thirion has disposed already "

On "2 December 983 the Natal Provincial Division
made an order granting appellants leave to appeal to this
Court and at the same time directing that the order granted
by DIDCOTT J be brought into elfect immediately in terms
of Rule of Court 49 (ii). Appellant's attorneys failed,

)
however, to prosecute the appeal properly. The notice .
of appeal was defective and was not lodged timeously with

the Registrar of this Court; nor werc the two sgpecial

powers of attorney authorising the prosecution of the appeal

timeously filed, Arn application for the condonation of these

irregularities was heard by us «at the inception of the
hearing of the appeal. Rezpondent did neot aoppose the appli-
caticn and 1t was granted at the hearing. - Appellants must

pay the costs of the application.
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The relevant background facts are common cause and
may be thus stated. The Boswell Wilkie Circus, run by
the respondent, is the product of an amalgamation in 13963
of two ¢ircus busineésea culledlrespectively "Boswell's Clr-
cus'' and "Wilkie's Circus", Boswell's Circus has guite a
long history. In about 1911 four Boswell brothers,
Jim, Walter, Sidney and alfred, the sons of James Boswell,
a circus and menagerie proprietor in Britain, came to
South Africa to work for the circus ol a Madame [rank Fillis,.

When the Fillis civcus broke up in 1843 the Boswell brothers

started their own civcus under the name and style of "Bos-

well Brothers Circus'. This - circus therealter continued

to operate in South Africa in association with the name
Beswell., In 1948 a company, Boswell Brothers Circus (Pty)
Limited, was incorporated to run what was then styled the
"Boswell Circus' or, sometimes it would seem, "Boswell's
Circus. This company was "owned' by the Boswell ftamily.
Dufing 1953 African Consolidated Theatres (Pty) Limited

/ acquired,......
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acquired a controlling interest in Boswell Brothers Circus
(Pty) Limited and by 1963 it owned the entire issued share

capital in that company.

Inn 1955 Whilma Howe Wilkie started operating a
circus in South Africa under the name and style of ﬁwilkie
Circus™ or "Wilkie's C%rcuﬁ”. The two circuses traded in
cpposition te one another., Then came the amajgamatioﬁ agree-
ment of 1983, In terms tngreof Boswell Wrouthers Ulircus
(Pty} Limited sold the asselts of ibts circus business (o
the company under which Wilkie traded, viz, Affrican Enter-—

tainments (Pty) Limited and a combined circus known as

"Boswell Wilkie Circus™ came into being. This circus
has operated under that name ever since, The 1963 agree-~

ment provided that 50 per cent ol the shares in African

Entertainments (Pty) Limited were to be sold to African

Consolidated Theatres (Pty) Limited, the other 50 per cent

remaining with Wilkie, In 18%8 the assets of African

/S Entertainments., ., ..



Entertaimnments (Pty) Limited were transierred to respundent;_
and at present 45 per cent of the shares in respondent are
held by Wilkie, 45 per cent by SA Teater Belange (the
successor to African Consolidated Theatres (Pty) Limited)

and 5 per cent each by M, Carré and T Cripsy, both directors

of respondent,

BSecond appellant describes him;clf as "a fifth
generation Boswell to be involved in the cirecus industry™.
He was bhorn vin the cirvcus” and spent the first few years
of his life with his father, S5tanley Beswell, in the circus.
After leaving school in 1959 he Jjoined the Boswell Circus
professionally and remained with it until the amalgamation
in 1963, In 1964 he joined a rival circus, the Chipperfield
Circus, and was employed there as ring-master and lion-tamer
until the end of 1967, when the circus closed down. From

1973 onwards the second appellant has managed a lion pavk



and animal farm near Pietermaritzburg. And, as I have

indicated, it was in November 1982 that second appellant

announced his intention to operate, through {irst appellant,

a circus under the name and style of "Brian Boswell Circus:',

Respondent 's claim to interdict the appellants from
using the naﬁe Boswell in this way is based upon the aver—
ment that this would amount to a wrongtful passing of I by
the appellants, The wrong known as passing off is congti_
tuted by a representation, express or implied, by one
person that his business or merchandise, or both, are, or
are connected with, those of another. In the present case
we are concerned with businesses which provide entertain-
ment to the public and which do not market merchandise,

I shall, therefore, confine my further discussion uf’ the
legal principles involved to wrongful representations
concerning the wrongdoer's business, wWhere they are
implied, such representations are usually made by the

/ wrongdoer.,.,...






