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IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:

ISAAC MASUKU 1st Appellant
GEORGE MADEBA 2nd Appellant
HEBRON MATLATSI 3rd. Appellant
ESROM MBATHA 4th Appellant
BENJAMIN MAYOQ ‘5th appellant
AND

THE STATE Respondent -

CORAM: JANSEN, CORBETT, TRENGOVE, GROSSKOPF, JJA et

NICHOLAS, AJA

HEARD: 24 May 1985

DELIVERED: 730 r?ay 19 64

JUDGMENT

NYCHOLAS, AJA

In the late afternoon of 29 September 1982

DAVID SIFUNDA .......
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DAVID SIFUNDA and four other new arrivals were admitted to
Cell A 11 at the Modderbee prison. .Spome hours later
SIFUNDA was dead. He had sustained fourteen broken
ribs, and there were multiple stamp abrasions on the upper
part of his body and on his head. The cause of death was
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found on post mortem examination to be "multiple injuries;

asphyxia due to the inhalation of stomach contents.”
Arising out of the death, nine men were charged
with murder. One of them {who had been charged as ac-
cused No 2} died before the trial in the Springs Circuit
Local Division before HEYNS J aﬂd aASSessors. Of the
rest, five (being accused Nos 1,6,7,8 and 9) were con~
victed of murder without extenuating circumstances and

sentenced .....
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sentenced to death. No 3 was found not guilty and

Nos 4 and 5 were found guilty of common assault. with
the leave of the trial judge, each of accused Nos 1,6,7,8
and 9 now appeals against the finding that there wére no
extenuating circumstances and agai§st tﬁé death sentence.
I shall for the sake of convenience continue to refer to
the appellants individually as accused Nes 1,6,7,8 and 9.

All of the persons charged were members of thg

Big 5 prison gang. It appears from the Stqte evidence
that this and other gangs {such as "26", "28" and‘"Air
Force") are endemic in South African prisons. Each

of them has its objects, its code of laws, its hierarchy
of ranks and offices, its methods and procedures, apd

its language which is intelligible only tc the initiated.

Its ... ...
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Its members are distinguished by tattoos on arm, hand or
body.

The Big 5 tattoo is the figure 5. | It has
about 10 ranks, each with a corresponding number.
Cut 1 - private is the lowest rank; Cut 24 -~ prime
minister is one of the highest. Dth;; ranks dinclude
field marshal,, major, doctor and magistrate. Ac-
cused No 1 held the rank of prime minister and search-
light - 24, and No 2 was defence force - 21. The other
accused held lesser ranks.

When a meeting is held, the members sit around
what is called the "general map". This is a piece of
cloth marked with ZZ and other signs and symbols.

At a'meeting any decision is taken by the highest ranking

person .....




person present, There 1s no debate or voting.
Any order by the leader must be carried ocut. The
member concerned has no choice. If he refuses, or

fails to execute the order, he is disciplined: He may
be suspended, or g9iven hard work to do,\or assaulted,
or even murdered.

The Big 5 and 28 gangs are bitter enemies, and
it is a rule of the Big 5 that when a member of 28 is

found in their cell, he must be assaulted.

Cell & 11 is a communal cell with about fifty

sleeping places, It is some 18 paces long and 5 paces
wide. It consists of a sleeping area and a toilet
area. These are separated by parallel transverse walls

with ......



D

v ®

with a gap between them.
In summary the following were the facts surréunding.the
killing of SIFUNDA as told by the State witnesseés.
After the inmates of cell A 11 had Leen chec?ed

on 29 September 1982, the warders withdrew and the cell-
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door was locked. | The new arrivals were ﬁake%'ané‘by.one
to the toilet area by accused Nos 2 and 3. Thefe th%y
were obliged to strip and they were searched for money

and tébacco. When SIFUNDA had been searched, accused

No 2 announced to the inmates of the cell that among the
newcomers there was a member of the 28 gang. No 1
accused then said that if there was a member of the 28

gang in the cell he should be killed. No 2 pointed
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to SIFUNDA, and No 1 opened his shirt and saw the 28
tattoo on the left side of his chest. Accused No 4
then came forward and ordered SIFUNDA to put ha: fjnf
ger onh the floor and turn arcund it in circles.

While he was doing so No 4 kicked him 02 the ribs, and
No 5 came and struck him with Qart of a broom.

No 1 intervened, saying that the man should not
be killed in that way. He directed No 2 to bring the
general map of the Big 5 gang. This was done, and
all of the persons charged, together with another Big 5
member, VICTOR THABO, sat in a circle around the map.

No 1 addressed the meeting, saying that a member of the

28 gang should not be present in that cell, and that he



‘'should be killed. No 1 selected five persons to

carry out the order. They.were accused Nos 6,7,8 and 9 and
VICTOR THABO. One of the five caught hold of
SIFUNDA and dragged him to the toilet area. All five

there joined in assaulting him: they struck him with their
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fists, tripped him so that he fell to the floor, kicked
him with booted foot,’énd trampled on him. wWhile this
was going on, EIFUNDA was screaming, "Wwhy are you killin?
me? What have I done to ycu?”

After a while No B8 came out and reported to No 1
that they had now finished with this man from the 28 gang.
No 1 went into the toilet area to look at SIFUNDA ané said;

"Ja, daardie mense het gewerk. Hulle het

gedoen scos ek hulle gevra het om te doen.”



[y

W

a

He told No 2 to again bring the general map of the Big 5
gang. The members re-assembled. No 1 selected two
persens, Nos 6 and 7, to take the ¥esponsibility for the
assault. .He stood up énd, addressing the inmates of
the cell, warned them that if anybody rgPorted what he

had seen to the gaol authorities he would Ihimsé&f: ée de-
nounced as SIFUNDA's assailant or be killed.

No 1 pressed the alarm button in the cell in
order to summon the warders. After some time, Major
Massyn (the officer commanding Modderbee prison) and other
prison officers arrived, No 1 spcke to Major Massyn
outside the cell,_and when they returned Nos € and 7 came
forward and said that they were responsible for the as-
sault on the deceased. | On Major Massyn's instructions

the ......
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the twe of them carried SIFUNDA out of the cell to the
mertuary.

The trial Court found that No 1 ordered ac-
cused Nos 6,7,8 and 9 and VICTOR THABO to assault the
deceased and that they carried out the instruction.

HEYNS J said that it was unnecessary for the trial Court

to decide whether No 1's order was merely to assault the
deceased (as was salid at one stage by No 8) or whether

it was to kill him (as was said by the State witnesses
MABASO and MAHAU), and continued:

“They had to trample on him and kick him
and hit him. He must have known they had
boots on because he could see that. He
and all these five assailants must have
known that if five persons assault a human

being in this way it might result in his

death ........






