Lb@ny

LL . Case No. 14/1984

IN THE SUPREME COURT OF SOUTH AFRICA

APPELLATE DIVISION

In the matter bhetween:

THE COMMISSIONER FOR INLAND REVENUE Appellant

and

M.N. DA COSTA Respondent

CORAM: CORBETT, JOUBERT, VAN HEERDEN, JJA,

GALGUT et NICHOLAS, AJJA

HEARD: 6 MAY 1985

DELIVERED: 24 MAY 1985

52 /85

Ny

JUDGMENT

/VAN HEERDEN, JA




'
, .ll
@ o
(1] i .
T
by
Pt
b .
o 4
it
i
I
iy
i
4
o
Y
L ’J]
i
1
[}
i
i .
'
N
‘.
i
i
]
[
L
: l
1l P
'
b
Iy
L} [f
! 1
P
'I }"!
!
L}
b
Loy
[ : |
*Il II
.
' §
1
i

g 4

‘ ! . -
1o s P |
R : - . ] o 2.

‘m; fors C o ;o : Vi e : -k
VAN HEERDEN, JA: T . ﬁ o '
-;; fy ', o 3 o ‘_.

- In respect lof the years of assessment ended 28

i : | e - 3 o | . |
.'Fqbruary 1971 to: 1977 the respondent submitted returns
fi} ] I. ? Lf I . ' » - i . | |
of,this income together with supporting accounFs. The

o I

Seé:eﬁary for Ihland Revenue, as'the incumbentfof the

It: ' 1'|: ' , ' - ! | bJ . |i ! ]
apﬁelﬁant's office was known from 1964 to 19§O, \Was
, . | * - :
dissatisfied with the returns and caused an ipvestiga—
: .
iF - .
tilon to be carried'out into the respondent's financial
}| | . ' i
|i . - .: . . . ! . . -
affairs. In the result the Secretary issued additional
' ' . ‘
1 ' . Ii I[
assessments for the tax years in question and, following
! i; ' E ' Sy :I: ; ' !
i i o ; ' i !
onganﬂobjection by the respondent, 'reduced assessments |
1 " 1 . . ' ] .
.; I ¢ II]: . ! . !
for 1971, 1972 andl1976, on the basis that the respon—
o 3 0
dqnq‘s income had been understated by a substantial
T, i‘ . . o i i : .
..l' . ! : o : |
. i . . | ' i
aﬁﬁun;.J Thepadditional; read with the-reduFed,.an
I'.".| - ' N ‘ I ' P |
i ' . ' \ ; : N .
sessments reflected that additionalinbrmal tax ‘was pay-
1 | I1 ‘:' ! . C l.: '
W *[" X ! 1 S !‘-E ' L ‘ L
able %m respecF of,reach 'of the relevant years. Acting
T ! . ' | .
" I i i | . N ! .
. L i _
in. . terms of 5 76 of the Income Tax Act the Secretary
1 . .
, , | ;
N ! :
furthermore imposed a penalty equal to the additicnal
k - i P e 'ﬁ o
normal tax. ! The upshot was that a total amFunt of
| \ i
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' R15 590 was payable as additional t
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ax and a like amount
I A

| .
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|

as a penalty.

o :Iii .
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[, The respondent lodged an appeal which was even-
. ‘ . 1: .
!I . i i

1

tually confinéd to the alleged excessiveness of the

penalty. The Cape Income Tax Special Cour% (Berman,

AJ, presiding) allowed the appeal and réduced the' amount

of the penalty to R3 000. With the }eave of the Pre-

. |
i C ! f

| . . - .
sident of the Special Court the:appellant in:turn ap-

pealed to thisl' Court. - | l
: . o |
' L ,
[ It appears:ffom a letter written-onibeﬂalf of i
Lo ? ' ! 0 '

o
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i‘ ' ! I . [ !
the Secretary &o the respondent's representaﬁives!that
o ' | ’ .

the extent of the penalty was determined by a committee

L . i ] | co S
in Pretoria. . The Special Court expressed dbﬂbt.as to
L | - o
whether it yaslcompetenﬁ for the Secretary toidelegaée
T
hi? fgnction in te#ms of s 76 (2) (a)ipo the“c?mmitpee ﬂ
Moo L B b

:
' | 1, o 'l .
(or, for that %atter, to any person’ or body) but found

it unnecessary to decide the point. The court's approach was
- P S - | '
i | [P . P
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that assuming that it was competent for the committee
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to. fix the penalty, the court was in terms of s 83 (13).
i [ ' '

' : [
(b) at large to reduce, confirm ox increase the amount
l- . ' 1

of the penaity, unfettered by any discretion %kercised

! i

by or on behalf of the Secretary.: The courtlexpressed
|II . . | ' : ".h . ’ ,
agreement with what was. said by Melamet, J, in I.T C
i B Il !
1 I | ¢ ' I
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1331, 43 S A T C 76, 84, and disagreement with'the con-

, i . i ) '
| ' I [ . ! . v ' Tk
trary view entertained by Friedman, J,;/in I TEC. 1265,
oo i ! . . j i !

. . : | ¢ | ST
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42 S ATC 19,|30—31, read With I TC 1351, 44 S A T C
o f E . . : . L ) '
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58, 62-63. T o
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S 76 (1) (b) provides that if é taxpayer omits
S r "

b .
from ‘his return any amount which ought to have 'been in-
. . . +
t i !

l _
cluded therein, he shall be required to pay, in addition

' . : : a
to the tax chargeable in re%pect of his taxable income,
l 1 , P -

"an amount equal to twice the difference betwéen the tax
:! | ) ’ . :

as.ca}chlated'in respect of the taxabld inCome}returned
. o -

i | (o

1 . oo ! |
by him and the tax properly chargeable in respect. of his

i ; | P '
' _taxable income as determined after including  the amount

' s . 4 S
~omitted”. . Subsections 2 ﬂa) and [b}ﬂ;ead as follows:
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"{a} The Commissioner may remlt the*addltlonal
charge 1mposed under sub- sectlonr(li or
: any part thereof as''he may thlnk flt.
Provided that 'unless he is of the
oplnlon that there were extenuﬁtlng c1rw

cumstances, he shall not =so remlt 1f he

is satisfied that any act or omlSSlon of
l
the taxpayer referred to in paragraph {a}),

{b) or (c) of sub~section (1) was done.

with 1ntent to evade taxation.
|
j . i |
' | \ .

1 :
(b) . In the event of the Commissioner!deciding
not to remit the whole of the additional
‘ charge impose@*under sub~section (1), his

1 _ decision shall be subject to objection
i. and appeal." B d
_ : . "
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S 83 (13) (b) provides that, subject to the pro-
; !
- | | I!
visions of the Act, in.the case of any, appeal agalnst
o : ..,: !
{ . i . |
the amount of the additicnal charge’ (the penalty) 1mposed
l'l.

unhe; s 76 (1) the Special Cburt may rgdﬂce,_gonfirm or
| ‘ ﬁ]
ingrease the amount of the penalty. i |
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; With regard to the discretion conferrgdlupon Fhe
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- T '
. Commissioner (previously the Secretary) by sﬁ?ﬁ (2) (a)

i I I -.rll F . !
Friedman, J, said in I T C 1285 at p 30;' L
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"The Secretary deals with a large nﬁﬁbgr of
' b
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/cases ...
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cases of this kind. He has yardstlcks by
which to go and is in a far better pogltlon
to de01de upon appropriate re£1551on;|than
this court. Where, of course, theISecre—
“tary e;ercises his dlscretion.on aﬁ ikcor-

which he 15 not entitled to take 1nto account,

. . : [
'rect basis or by taking into account #atters

this court Wlll disregard the: Secretary 8
decision and be at large to itself dgplde
upon an appropriate remission. Where,
however, the Secretary has properly exercised

]

his discretion in a bona fide manner }then it
seems to me that this court will interfere
only where there has been an unreasongble
exercise by the Secretary of hlS dlscretlon
In order, however, to decide Vhat is Br is i
not an unreasonable exerc1se[of dlscretlon,.
it is, as I have already 1ndlcated necessary,
“for this court itself to dec1de what~it‘re—
gards as an appropriate remission and if

there is a significant dlfference between

that which this court regards as apperrlate
and that which the Saecretary has decided is
appropriate, this court is entitled to infer
that there has been an unreasconable exercise

by the Secretary of his discretion and will |

.l i
interfere. . ; _ f

] - 11 1.
'In this regard it seems to me that’the
position is not entirely dlfferent ffom that
of , for example, a court of appeal hearlng

an appeal in a criminal case agalnst‘a sen-

tence 1mposed by a lower court, LS
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In I T C 1351 at p 63 Friedman, J, reitérated
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