. | S 53/85
P - | - - _
419/83

mp

IN _THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISICN)

In the matter of:

ROBERT MICHAEL SCHOLTZ First Appellant

{(First Appellant a guo)
(Accused No. 1 a quo)

TREVOR MICHAEL HART-JONES Second Appellant

(Second Appellant a quo)
(Accused No. 2 a guo)

and ' .

THE STATE Respondent
CORAM:  TRENGOVE, CILLIé et _HOEXTER, JJA
HEARD: 6 May 1985

DELIVERED: gg'gay 1985

JUDGMENT

Hoexter, JA .




. HOEXTER, JA

In the regional court for the district of
Vanderbijlpark the apbellant and one ﬁart-Jones,,two males
in their late thirties, were jointly charged with a
contravention of sec B4(1l)(a) of the Precious Stones Act,
73 of 1964. In what follows I shall refer to the appellant's
fellow-accused at the trial as "Jones"; and to the appellant
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and Jones jointly as "the two accused". The State case was
that on 25 May 1982 the two accused had boﬁght 11 unwrought
diamonds weighing 94,24 caraps. The two accused pleaded
not guilty. They were represented at their triél by.an
attorney and at the close of the State case each testified
in hig owﬁ defence.- The trial court found the two accﬁsed

guilty as charged and imposed on each a fine of R10 000 or

two years imprisonment, and, in addition thereto, a further

‘two years imprisonment whereof the operation of one year

was conditicnally suspended for five years. An order was
also made for the forfeiture to the State of an amount of
R27 990 given in exchange for the said diamonds. Against their’

convictions ......
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convictions only, the two accused appealed to the Transvaal
Provincial Division. HEYNS, AJ (in whose judgment
VAN NIEKERK, AJ concurred) dismissed their appeals but granted

the two accused leave to appeal to this Court. There 18

" now before this Court an appeal by the appellant alone.

At the time of the events which formed the

subject of the trial the appellant was a seller of semi-

precious stones in Johannesburg where he worked as an agent

for one Ackermann who was a licensed dealer in diamonds.

The appellant used the offices of Ackermann. Jones lived
in Durban but he was the owner of a company in Zimbabwe

which experted gems.

In the ‘immediate vicinity of the Heoliday Inn

. at Vanderbijlpark, and on the banks of the Vaal River,

there is a picnic spot. As a result of a telephone call

~ madé by one Jacobs to the appellant on 25 May 1982 the
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twe accused on that day travelled in tﬁe accused's car

to Vanderbijlpark. Ackermann was <in the car with the two
accused. They dropped Ackermann in Vanderbijlpark and
proceeded to‘the Hoiiday Inn where they met Jacobs who had
also arrived there by car. gacobs took the two accused
to the picnic spot aforementioned where ?he appellant

negotiated with one Zulu with a view to the purchase of

11 unwrought diamonds in the possess?on of 2ulu. The

value of these diamonds was then R97 223. The upshet of the
negotiations was tha# Zuiu handed over the diamonds to the
appellant and the latter gave to Zulu a bfiefcase'containing
bank-notes to the.value of approximately R28. 000. Following

this exchange the two accused and Jacobs gbt into the

'appeilant's car. ' The appellant was behind the wheel and

Jones sat in the passenger's seat next to him with the -
diamonds at his feet. Jacobs was in .the back of the car.

Unbeknown to the two accused both Jacobs and 2ulu were

Detective-Sergeants .........
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Detective-Sergeants iF the SAP attached to‘the Diamond and
Gold Branch. Moreover, the procéedings at the picnic spot
had been observed Sy other members of the Diamond and Gold
Branch, including a Captain du Preez. The departure of the
appellant's car from the picnic spot was prevented by the
sudden appearance upon the scene of a police car. Shortly
thereafter Captain du Preez identified himself to the two
accused and explained to them the true identities of Jacocbs
and Zulu. = The police took possession of the diamonds and
tﬁe money. In the boot of the appellant's car the'police
found two further briefcases and a battery—operafed diamond

scale. The one briefcase in the boot belonged to the

appellant and contained notebcoks and papers. The other

. briefcase in- the boot was the. property of Ackermann.

Ackermann's briefcase contained documents and a gquantity of
money. In separate motor vehigles the two accused were

removed to the Vereeniging Police Station.

The .......... '
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The exchange of diamond; and cash briefly
described above was the culminaﬁicn of a process of negotia=
tion extending over a period of nEarly three months. For
an assessment of tﬁe probabilities in the case it is necessary '
to indicate, if only in brogd outline, how protracted and
elaborate the negotiations were. They were initiated by a
business associate of Jones called David Adams. On
21 February 1982 Jones returned to south Africa after a
business triﬁ by air to London. Upon Jones's arrival at
Jan Smuts Airport. he met Jacobs for the first time. Jacobs,
un;ier the assumed name OF "dee", was introduced to Jones
by David Adams. At this meeting, agd at 1§ter meetings with
thé one or other or both the two accused, Jacobs pretended to
be an ;ntermediary in illiciﬁ_diamond traffickiné. “On this?
and als& on subsequent qccasions,fDave“ was able tao mustgr
sundry o£he; me?berg of the Diapond apd Gold Branch who

posed as illicit diamond dealers and who outwardly created
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the impression that they were fearful of apprehension by the
police. The deception was successful. Jones was taken in

and in due course the appellant was likewise duped.

The negotiations at Jan Smuts Alrxport on
21-February 1982 took place in a parked car. Jones inguired
of Jacobs whether he had bought diamonds. Jacobs repliedl
that he had not, but he went to call Det Sgt Pindi who had
been waiting nearby. Pindi produced a number of diamonds
which Jones examined with the aid of a magnifying glass.
There was some hagﬁling over price but no sale eventuated.:
On 11 March 1983 Jones and Jacobs met -again at Jan Smuts

airport. On this occasion Jones suggested that Jacobs

should try to obtain a large parcel of diamonds worth

- R100 000.  The next meeting between them was in Johannesburg

during the morning of 15 March 1982; and they met again
during the afternocon of the same day‘when, for the first

time, Jones was accompanied by the appellant; - The

appellant .....,....
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appellant mentioned that he had money and he inguired of
Jacobs whether the latter could get ‘hold of diamonds. Jacobs
replied in the affirmative and said that he had friends in

South-West Africa.

Jacobs, and the two accused met again in
Johannésburg during the morning of 7 May 1982. In the
appellant's motor car they drove to and parked a; Jan Smdts
airport. There Det Const Sotowe was.hgld cut to the two
accused as cne of Jacobs'é friends from South-West Africa.
Sotowe pfoduced diamonds which phe appellant examined and
then returned to-Sotowe. A further but abortive meetigg\

between the two accused and Jacobs took place in the afternoon

of the same day at the Millpark Holiday Inn, during the

course of which it‘was.agreed that they-would meet again on

"the following day. During the morning of 8 May 1982, and

at a parked.car at Jan Smuts Airpbrt,_Jécobs introduced

. Det Sgt 2ulu to the two accused under the name of “Jogeph".







