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IN THE SUPREME COURT QF SOUTH AFRICA

{APPELLATE DIVISION)

In the matter between:

CHARLES PETER VAN NIFKERK ....... [ APPELLANT
and ,
THE STATE P I T N T I T N T N T N R R S S I . e RESPONDENT

CORAM: VILJOEN, HOEXTER, GROSSKOPF, JJA

HEARD: 7 MAY 1985

DELIVERED: 23 MAY 1985

JUDGMENT

VILJOEN, JA

The appellant was indicted and stood trial
in the Court a quo on 14 counts of fraud and 3 alter-
native counts. On each of counts 1 to 11 he was

convicted/.....

-
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convicted of fraud. On the main count 12 (fraud)
he was found not guilty and discharged but he was
convicted on the alternative charge of theft. On
counts 13 and 14 he was found not guilty and dis-
charged on botﬁ the main charges of fraud and the
alternative charges brought under the Insclvency
Act. On count 1 to 11, taken together, the accused
was sentenced to 9 years imprisonment and on the
alternative count 12 the accused was sentenced to an
additional 3 years imprisonment. It was ordered,
further, that two years_of the sentence on counts 1
to 11 would run concurrently with the sentence of
two years imprisonment passed and suspended in
Pretoria on a prior date, should that sentence be

brought /. ....



brought into operation. An application by the
appellant for leave to appeal against his convic-
tions and sentences was refused by the trial Ccurt
but this Court granted the appellant leave to appeal
against his conviction and sentence on count 12,

In respect of all the counts the period
covered by the indictment ran from the heginning of
December 1979 to the end of March 1980. Throughout
that pericd the appellant was a director of a concern
carrying on business in Krugersdorp under the name of
Torqueflo (ﬁroprietary] Limited. He was also, at all
material times, the s;Ie shareholder of Torqueflo.

Torqueflo had entered intoc a factoring agreement with

Anglo African Factors. Count 1 to 11 arose from the

factoring/.....



factoring by Torqueflo.of false invoices with
Anglo African. They were false in that they
showed debts owing to Torqueflo by its debtors
which did not exist. Many of the debtors shown
did not themselves exist; they were fictitious.
Other invoices bore the name of real concerns, but
they were not debtors of Torqueflo and the trans-
actions so shown were fictitious. The trial Court
held that the appellant was personally responsible
for all these fraudulent factoring transactions.
Count 12 related to a batch of invoices
factored by Yorqueflo to Anglo African at the end
of March 1980. In contrast with the transactiocns

relating to counts 1 - 11 these, subject to one

gqualification,/. ..
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gualification, were all genuine invoices. The

debtors and the debts concernéd all existed. The debts

| .
wére owed, however, not to Torquefle, but to a

company in Natal called A W I Engineering {(Pro- -

prietary) Limited (hereinafter referred to as

A W I). The gualification was that the invoices

wrongly showed Torqueflo, not A W I, as the creditor.

In £finding the appellant guilty of the

\

theft of R110 000 the Court a gquo reasoned as follows:

!
"Anglo African paid Torqueflo R110 Oﬁ0,00 as the
proceeds of the factoring. It was clearly proved
that the accused knewiall about this, indeed gave
i instructions for the batch of invoices in guestion
to be factored by Torqueflo and for Torqueflo to

be paid the proceeds. Indeed that was not seriously

disputed.

The factual background to all this is the following.
During March 1980, the accused entered into a

contract with the sole shareholder of A W I, a man

called/.....



called Fisher, in terms of which the accused
purchased all the shares in A W I. The price
for them was payable in instalments, and there
was the usual provision for cancellatien in

the event of a default in any payment. The
accused defaulted and the contract was can-
celled. It lasted not even 6 weeks. In the
meantime A W I's claims against its debtors,

its genuine claims against its debtors, had

been factored to Anglo African By Torqueflo.
Fisher, or someone acting on his behalf and
authorised to do so, had supplied the accused
with a list of these debtors and particulars

of the claims against them. This had been

done with knowledge that the accused intended

to factor the claims, and in order that he might
do so. The permission to do so was granted,
however, subject to an express and very important
condition. It was that the proceeds were all to
go to A W I. That was hardly surprising. The
deal might. have fallen through. Indeed, as we
now know,iit did. In that event it was a matter
of the-greatest importance to Fisher that the

proceeds of the factoring should be paid to A W I.

The main charge against the accused under the

heading of Count 12 is one of fraud against
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Anglo African. The fraud is said ﬁo have been
committed in the same way as the frauds covered
by Counts 1 to 11. In our view, however, this
was no fraud on Anglo African. We say this
because, apart from all else, we cannot infer

at all, let alone beyond reasonable doubt, that
on this occasion there was any intention to
defraud Anglo African. “here was clearly a
false representation to Anglo African that the
debts in question were owed to Torqueflo, when
in fact they were owed to A W I. The reason
was, however, that A W I had no factoring
agreement with Anglo African. It seems likely
and at least possible that, had the accused
asked Anglo African to factor A W I's debts, it
would have agreed, subject to the conclusion

of the standard factoring agreement and, what

is more, that the standard factoring agreement
would then have been concluded hetween A W I and
dnglo African. Anglo African, after all, had
such agreements already, not only with Torqueflo,
but with a number of other companies with which
the accused was associaﬁed. Instead, a short-~
cut waé t%ken by Torqueflo. These debts were
factored as if they were owed to Torqueflo. At
the same time however, and this 1s important,
the accused wrote to the debtors of A W I telling

them that Torqueflo had taken A W I over. It had



not, of course. He had, but that does not
matter for present purposes. He also told them
their debts had been factored to Anglo African,
and that they must péy Anglo African. They
would, however, have inaeed been obliged to

pay Anglc African. A W I, temporarily repre-
sented by the purchaser, had factored these
debts, and that had been done in pursuvance of

an authority to factor the debts given by A W 1,
represented by the seller. There was, it seems,
an effective cession of the claims to Anglo
African and, once that is so, it is impossible
to say that the accused had any fraudulent intent,

vis-a-vis Anglo African.

Vis—a-vis A W I, the accused's behaviour is,
however, another matter. the alternative charye
focusses on this. It is a charge of theft from

A W I, the theft of the R110 000,00 that ought -
to have been paid to A W I and never was, the
theft in short of the proceeds of the factoring
of A W I's claims. That this offence was committed
by the accused is as plain as a pikestaff. The
case is a straightforward one of theft by con-
version. The claims belonged to A W I. The pro-
ceeds ought to have gone to A W I. That was the

case, quite apart from the condition subject to

which permission to factor was given., But the

condition/.....






