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IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION) 

In the matter between: 

AMOS NDWALANE APPELLANT 

and 

THE STATE RESPONDENT 

Coram : VILJOEN, BOTHA, JJA et* VIVIER, AJA 

Heard : 15 MARCH 1985 

Delivered : 28 MARCH 1985 

J U D G M E N T 

VILJOEN, JA 

With the leave of this Court, the appellant, 

who was convicted ia on a charge of murder in the 

Durban/ 



2. 

Durban and Coast Local Division before Howard J 

and assessors, appeals against the finding of that 

Court that there were no extenuating circumstances 

present and the consequent death sentence. 

On 27 May 1983 and at Lamontville, Durban, 

the appellant shot and killed one Aubrey Masheshisa 

Mahlaba (hereinafter referred to as Mahlaba) under 

the following circumstances. Mahlaba was a prominent 

and leading figure in the township of Lamontville. 

So was one Dube. They both served on the Council 

of Lamontville and each conducted a taxi service 

in the township. During a bus boycott a disagree­

ment arose between Dube on the one side and Mahlaba 

and a number of his supporters on the other side. 

As the/ 
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As the witness Masango, who was called to give 

evidence in extenuation, put it: 

"M'Lord, people started boycotting 

buses at Lamontville. Mr Dube 

supported the fact that there must 

be taxis operating from Lamontville 

to assist the members of the public, 

the commuters. Members of the 

public liked Dube because he came 

to their aid during the time of 

the bus boycott." 

For this reason Mahlaba and a number of 

his henchmen decided to kill Dube, to which decision 

they gave effect by hiring an assassin to do the 

killing. To a question put by the prosecutor why 

Dube was killed, the witness Masango replied: 

"M'Lord Mahlaba and Ebenezer Mngadi 

were against the introduction of 

taxis who were supposed to come and 

assist commuters at Lamontville. 

That is/..... 



4. 

That is why he was killed." 

Nobody was arrested immediately after the 

death of Dube but rumours were rife in the township 

that Mahlaba and his supporters were responsible 

for the death of Dube. Some time after the death 

of Dube the appellant waylaid Mahlaba at a taxi 

rank and while Mahlaba was seated in his taxi 

talking to a young girl the appellant walked up 

to the taxi and shot Mahlaba in the head at close 

range with a fire-arm which he had borrowed from 

an acquaintance of his. It is common cause that 

some time after the death of Mahlaba a number of 

people were arrested and charged before another 

Court on a charge of having murdered Dube. From 

extracts/ 



5. 

extracts from the judgment delivered in that 

Court which were introduced into the record of 

this case it appears that the Court who heard 

the matter found that Mahlaba had been one of 

the conspirators to kill Dube. 

Dube was a great benefactor and friend 

of the appellant. The latter's state of mind and 

the reason why he killed Mahlaba appears from two 

statements he made, one before a magistrate and 

another in court during proceedings under s 119 

of Act 51 of 1977. Before the magistrate he stated: 

"Gedurende April 1983 is Msizi Dube wat 

'n Raadslid was van die Lamontville Swartdorp 

doodgeskiet deur onbekende persone. Terwyl 

die polisie ondersoek aan die gang was in 

verband met die dood van Dube het ek in-

ligting/ 
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ligting ontvang dat Mahlaba, Nhlangulela 

en Gaza laasgenoemde ook 'n raadslid van 

Lamontville saamgesweer net om Dube te 

vermoor. Maar as gevolg van 'n gebrek aan 

getuienis kon die polisie nie een van die 

drie genoemde persone arresteer. 

Ek het toe 'n plan beraam om een van die 

drie persone te kry. Ek wou een of al 

drie doodskiet omdat hulle vir die dood van 

Dube verantwoordelik was. 

Ek het toe gedink hoe ek 'n vuurwapen in 

die hande kon kry. Op 'n sekere Saterdag 

het ek 'n jong seun in Lamontville gesien met 

'n rewolwer.Ek het horn toe genader en daar-

voor gevra. Hy het dit toe aan my gegee. 

Ek het die seun meegedeel dat hy die 

rewolwer weer by my kan kry nadat ek dit 

gebruik het. Met die rewolwer in my besit 

het ek toe begin soek na die drie mense 

wat Dube se dood veroorsaak het. Ongeveer 

2 weke later een oggend vroeg het ek na 

die plek gegaan waar die huurmotors parkeer 

in Lamontville naby die begraafplaas. 

Mahlaba het toe daar aangekom met die huur-

motor. Mahlaba het eers gedraai. 'n Swart 

meisie het horn genader en hy het stilgehou. 

Ek het agter die huurmotor aan geloop terwyl 

hy/ 
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hy besig was met die swartmeisie. Mahlaba 

het toe net sy venster oopgemaak aan die 

bestuurder se kant om met die meisie te praat. 

Ek het die kar toe genader aan die bestuurder 

se kant en ongeveer drie tree van horn af het 

ek een skoot afgevuur na Mahlaba waar hy nog 

in sy motor gesit het. Ek het gesien dat ek 

horn in sy kop geskiet het. Mahlaba het toe 

in sy kar omgeval met sy kop op die sitplek. 

Ek het toe weggeloop in die begrafplaas in. 

In die begrafplaas het ek gebid en gesê 

"baie dankie Dube ek het een van die persone 

gekry". Ek was ook gelukkig dat die swart­

meisie Mahlaba laat stilhou het anders sou 

ek horn nie in die hande gekry het nie. 

Ek is toe na my huis toe om die vuurwapen 

te gaan bére. 

Ek het Mahlaba geskiet ek was kwaad vir 

die drie mense omdat hulle vir Dube dood 

gemaak het. Ek was baie hartseer daarom 

het ek Mahlaba doodgeskiet. Ek was baie 

lief vir Dube. Ek dra ook 'n skipper hemp 

met Dube se gesig daarop." 

His statement during the s 119 proceedings 

contains somewhat more detail. It reads: 

"Accused/ 
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"Accused I'd like to make a statement. 

I would like to tell the court that 

I shot Mahlaba. 

Court Is that now the deceased, Aubrie 

Masheshisa Mahlaba? 

Accused That is correct. I shot him 

because I heard from rumours that 

he was one of the people who killed 

Dube. That worried me because I 

had seen Dube the previous Saturday. 

On that Saturday I had taken Dube 

with my car to his wife at Mtwalume. 

Accused We then promised that we 

would see each other on Monday the 

following Monday. 

Court You and Dube now? 

Accused Yes. And on Monday night, 

I think it was about 12 a neighbour 

girl knocked on my door and informed 

me that Dube had died. 

Court/ 
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Court Where were you then? You say 

at your door. Where is your home where 

you were? 

Accused At Lamontville.. I then got 

up, got into my car and I went to Dube's 

house. When I arrived there Dube was no 

longer there and they showed me a place 

where he was lying. I then asked whom 

they have contacted, his relatives, 

or whether they had contacted his brother 

at Umlazi, and they told me that they 

had contacted nobody and that they did 

not know the number of his brother who 

stays in Umlazi. Because I knew his 

brother's house I got into my car and 

I proceeded there. I then informed 

his brother that his brother, that is 

Dube, had been shot and he was dead 

and he would not see him any more. I 

then went back into that place and 

made a report that I had informed his 

brother. I then went home and I did 

not sleep that night. The following 

morning I went back to Dube's place. 

I then asked where these people who shot 

Dube were and I was informed that they 

were/ 
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were people who were seen around there 

near his house who were speaking Xhosa. 

I then went home and thought what was 

happening. In fact, my business is 

doing pirate taxi operating there at 

Lamontville and during those days I 

did not proceed with my work. I just 

stayed home because I could not work. 

I then left my big car at home, did 

not use it and I used a small one just 

to drive around, and we made some 

arrangements for Dube's funeral. And 

on a certain day I took my Kombi and 

went to the taxi rank, and I was 

approached by the deceased, that is 

Mahlaba, and he had a note. 

Accused And he had a note in his hand 

and he informed me that he was collecting 

some donations for Dube and that each 

operator, taxi operator had to pay R10. 

I then informed Mahlaba or the deceased 

that I would not pay that R10 because I 

had already paid R10 at Dube's house 

and that I had paid another R1O in the 

community hall during the funeral service. 

I then/ 
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I then left and went away. After he 

had collected this money from other 

taxi operators a person was then 

needed to take that money to Dube's 

house. The deceased then approached 

me and asked me to take this money to 

Dube's house. 

Court Why did he collect money for 

Dube, the late Dube? 

Accused I think it was just a donation 

because the late Dube was a councillor. 

I then approached - but 1 refused to 

take that money to Dube's house because 

I did not contribute anything of that 

money. 1 then do not know who later 

took that money to Dube's house and 

whether it was taken there or not. The 

late Dube was then buried and the 

matter was then handed to the or it 

was collected by the police. Days 

went on without anybody being arrested 

for the death of Dube but the rumours were spreading that these were the 

people who killed him. 

Accused/ 


