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Douglas Armstrong (the respondents in this appeal, 

who were formerly married to each other), instituted an 

action in the Transvaal Provincial Division against 

PHONE-A-COPY WORLDWIDE (PTY) LTD (the present appellant) 

in which they claimed transfer of certain 12 flats in 

an existing block of flats in Pretoria. The parties 

stated a special case, in terms of Rule 33 of the Uni­

form Rules of Court, in which the agreed facts were set out 

and the issues stated. The case was heard by LE ROUX J who granted 

judgment in favour of the plaintiffs. (The judgment 

is reported sub nom. Orkin en 'n Ander v Phone-A-Copy 

Worldwide (Pty) Ltd 1983(3) SA 881(T), where the facts 

and issues are fully set out.) With the leave of 

the 
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the Court a quo, PHONE-A-COPY (to which I shall refer as 

"the defendant") appeals against the whole of the judg-

ment and order. 

The case arose out of a written agreement of 

sale concluded on 10 July 1975 between PHONE-A-COPY 

WORLDWIDE (PTY) LTD as "THE SELLER", and 

WILLIAM DOUGLAS ARMSTRONG & JOHANNA MARTHA 

ARMSTRONG 

of Kronendal Hotel, Room 5G, 

Pretorius Street 

Pretoria 

as "THE PURCHASER". 

Clause 1 of the agreement reads as follows: 

"1. 

PREAMBLE 

WHEREAS UNICADIA (EIENDOMS) BEPERK 

(The Owner Company) is, by virtue of 

Certificate 
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Certificate of Consolidated Title No. 

12014/1970, dated 27th April 1970, 

the registered owner of:-

Erf No. 1151 Arcadia, Registration 

Division J.R., Transvaal; 

MEASURING 

4493 (Four Thousand Four Hundred and 

Ninety Three) Square Metres; 

whereon is erected a block of Eighty 

Eight (88) flats with garages and 

parking spaces, the said land with 

improvements aforesaid being mortgaged 

under First Mortgage Bond to THE 

BANK VAN JOHANNESBURG BEPERK; 

AND WHEREAS the Owner Company, wherein 

the directors are identical to those 

of the SELLER, is about to prepare a 

Development Scheme ("The Scheme") 

under the Sectional Titles Act No. 

66/1971 ("The Act") in respect of the 

said land with improvements aforesaid, 

and to apply to the City Council of 

Pretoria ("The Local Authority") 

for approval of the Scheme, and to the 

Registrar of Deeds for the Transvaal 

("The 
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("The Registrar") for the registration 

of a Sectional Plan and the opening of 

a Sectional Register in respect of the 

Scheme; 

AND WHEREAS unless and until the regis­

tration of the Sectional Plan and the 

opening of the Sectional Register 

aforesaid takes place, both parties 

are aware that this Contract will not 

enable the PURCHASER to obtain Sec­

tional Title to the Unit hereby sold, 

but are nevertheless willing to con­

clude this Agreement, subject to 

the condition that if the registra­

tion of the Sectional Plan and the 

opening of the Sectional Register 

aforesaid cannot take place, then the 

SELLER shal be entitled to cause to 

be transferred into the name of the 

PURCHASER, in lieu of passing trans­

fer of the Unit hereinafter mentioned, 

such number of shares in the Owner 

Company as the SELLER deems commen­

surate with the PURCHASER'S right to 

occupy the Sections " 

The 
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Clause 3 provides: 

"3. 

SUBJECT MATTER OF SALE 

3.1 Subject to the further provisions 

of this Agreement and in particular 

those set forth in Paragraphs 1,2 

and 19(b) hereof, the SELLER hereby 

sells to the PURCHASER who hereby 

purchases from the SELLER:-

(a) Flat Nos ("The Section") in the 

aforementioned block of flats 

known as UNICADIA; 

402-403-404-405-406-407-202-203-

204-205-305-304 (Twelve Flats). 

(b) An undivided share in the common 

property, as defined in the Act 

and as applicable under the Scheme, 

to be apportioned to the Section 

in accordance with the Partici­

pation Quota (as defined in 

Section 24 of the Act) of the 

Section; (the Section and the 

said undivided share being col­

lectively referred to as "the Unit"). 

(Clause 
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Clause 2 provides that the preamble is incorporated in 

the agreement, and clause 19(b) provides that -

"19. 

(b) Should the SELLER not be able to ob­

tain registration of the Sectional 

Plan and the opening of the Sec­

tional Register aforementioned, 

the SELLER shall be entitled to cause 

to be transferred into the name of the 

PURCHASER, in lieu of passing trans­

fer of the Unit, such number of 

shares in the Owner Company as the 

SELLER deems commensurate with the 

PURCHASER'S rights to occupy the 

Section." 

The following definitions contained in s. 1 of the 

Sectional Titles Act No 66 of 1971 are relevant to the 

consideration of the preamble and clause 3: 

"'common property', in relation to any 

building 
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building or buildings in a scheme, 

means -

(a) the land on which the said buil­

ding or buildings is or are 

situated; and 

(b) such parts of the building or 

buildings as are not included in 

a section; 

'development scheme' means a scheme 

in terms of which a building or 

buildings situated or to be erected 

on land is or are, for the purpose 

of selling, letting or otherwise 

dealing with parts of that building 

or buildings, divided or to be 

divided into two or more sections; 

'land' means the land shown on a 

sectional plan as part of a scheme; 

'participation quota', in relation to 

a section or the owner of a section, 

means the decimal fraction de­

termined in accordance with the pro­

visions of section 24(1) in respect 

of that section for the purposes re­

ferred to in section 24(2); 

'quota 
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'quota', in relation to a section or 

the owner of a section, means the 

participation quota of that section; 

'scheme' means a development scheme; 'section' means a section shown as 

such on a sectional plan; 

'sectional plan', in relation to a 

scheme, means a plan -

(a) which is described as a sectional 

plan; 

(b) which shows the building or 

buildings and the land comprised 

in the scheme as divided into two 

or more sections and common pro­

perty; and 

(c) which complies with the require­

ments of section 6; 

and includes a plan in respect of an 

additional building or an extension of 

a building on the land shown on the 

sectional plan registered under this 

Act and a plan of subdivision of any 

section and a plan of resubdivision 

of any section defined on the sec­

tional plan registered under this Act; 

'sectional 
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'sectional title register' means the 

register referred to in section 8(1)(b), 

and includes any sectional plan regis­

tered under this Act and the deeds registry's duplicate of any certifi­

cate of registered sectional title 

deemed to be incorporated in such 

register; 

'undivided share in the common property' 

in relation to an owner, means the 

undivided share of that owner in the 

common property as determined in ac­

cordance with the quota of the section 

of which he is the owner, and, in re­

lation to a section, means the undi­

vided share in the common property 

apportioned to that section in ac­

cordance with the quota of that sec­

tion; 

'unit' means a section together with 

its undivided share in the common 

property apportioned to that section 

in accordance with the quota of that 

section." 

In 
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In terms of s. 24(1) of the Act, 

"24.(1) The participation quota of 

a section or of the owner of a section 

shall be a decimal fraction, correct 

to three places, arrived at by di­

viding the floor area, correct to 

the nearest square metre, of the sec-

tion by the floor area, correct to 

the nearest square metre, of all the 

sections in the building or buildings 

comprised in the scheme." 

s. 3(2) of the Act provides that "a unit shall 

for all purposes be deemed to be land " 

Of the issues set out in the special case, the 

Court a_ quo decided two: the first as to the sufficiency 

of the description in the agreement of sale of the proper­

ty sold; and the second as to the validity of the can­

cellation of the agreement by the seller. 

(a) 


