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J U D G M E N T 

GROSSKOPF, JA 

The appellant was convicted in the Cape Pro­

vincial Division by ROSE-INNES J and assessors of murder 

with 
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with extenuating circumstances. He was sentenced to 

fifteen years imprisonment. He now appeals against 

his conviction and sentence, leave having been granted 

following a petition to the Chief Justice. 

The facts may be summarized as follows. 

On 15 September 1982 the appellant, who was then 18 years 

old, went to the Constantia Berg Hotel near Wynberg in 

the Cape. This was some time after 6 p.m. He 

first played a number of games of pool and drank some 

beer. At eight o'clock the discotheque in the hotel 

opened and the appellant wanted to visit it. Be­

cause of some previous trouble the person in charge would 

not allow the appellant to do so, but the assistant 

manager 
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manager of the hotel told the appellant that he would be 

allowed in the men's bar or ladies' bar. The appel­

lant preferred the ladies' bar where he ordered a beer. 

A woman was sitting at the counter next to where the 

appellant was standing. She was approximately 45 

years old and was a complete stranger to the appellant. 

After the appellant had ordered his beer the woman asked 

him to get one for her also. The appellant offered 

her his beer because he wanted to keep some money for a 

further attempt to visit the discotheque. The woman 

would not accept the appellant's beer and he drank it 

himself. 

After this the appellant once more tried his 

luck 
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luck at the discotheque but was again turned away. 

He decided to go to bed. Just outside the hotel he 

saw the woman who had been in the ladies' bar. He 

asked her where she was going. S he said she was going 

home. He offered to walk her there and she accepted. 

Some little while later while they were cros­

sing a field the appellant asked his companion to have 

sexual intercourse with him. She consented. He 

took off his trousers and shoes, she suitably adjusted 

or removed her clothing and they performed the act there 

on the spot. Afterwards, still in the same state 

of undress, the two of them sat chatting. The appel­

lant then again suggested sexual intercourse. How­

ever 
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ever, this time the woman was unwilling. She made a 

disparaging comment about the appellant's sexual skills 

by saying that he was deader than a stick and that she 

would rather use a stick for sexual gratification. 

This incensed the appellant: he dressed, fetched a 

stick which he saw lying in the near vicinity, and sug­

gested that she copulate with the stick. The woman 

placed the stick between her legs as if simulating inter­

course. The appellant, when giving evidence, 

could not say whether the point of the stick was actually 

inside the woman's sexual organ. In a rage he 

kicked at the stick. By doing so he forced the stick 

into the woman's genital organs, thereby causing sub­

stantial 
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stantial injuries which I shall detail later. The 

woman started screaming. The appellant hit her with 

his fist. She fell down, still screaming. The 

appellant started kicking her and continued until she 

was quiet. In evidence he denied assaulting her in 

any other way. He then partially covered her body 

with articles which he found in the area. I deal with 

this in more detail later. Having covered her, the 

appellant went to the home of his brother George. He 

told George and George's wife Erna about the incident. 

The three of them returned to the field and found the 

body of the dead woman. The appellant was taken to 

another brother where he was later arrested. 

At 
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At 11.35 p.m. Mr. and Mrs. George Blake re­

ported the matter to the police and thereafter accom­

panied Warrant-officer J.J. Roux to the scene-of the 

assault. W.O. Roux found the deceased where the 

appellant had left her. The greater part of her 

body was concealed under paper and branches, and her face 

was covered with chunks of concrete. The accused 

testified that he placed branches on the deceased, but 

he could not remember the paper or concrete. It 

seems clear, however, that it was he who placed all these 

articles on or over the deceased's body. 

The injuries which caused the deceased's death 

were described in evidence by Dr. C.G. Fosseus, a 

government 
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government pathologist who conducted a post mortem 

examination of the deceased. The most important 

ones were the following. On top of her head was a 

6 cm. stellate lacerated wound with no underlying frac­

ture of the skull. A right-sided subdural haemorrhage 

was present together with bilateral subarachnoid 

haemorrhages. The anterior chin region showed ex­

tensive abrasion, and on the left side of the jaw was a 

fracture of the jawbone. A large quantity of blood 

had entered the mouth and airways. She had a black 

eye with sub-conjunctival haemorrhages. There was 

a compound, fracture; of the bridge of the nose together with 

an open skin wound and much bleeding into the retro-nasal 

space 
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space. A 28 by 2 cm rough stick had been inserted 

into the vagina. This had perforated the vault of 

the vagina and entered into the right side of the pelvis, 

causing a large retro-peritoneal haemorrhage in the lower 

right abdominal area. In addition to these injuries 

the deceased had a number of bruises and abrasions, some 

of which had been sustained prior to the fatal assault. 

Many of these injuries could have been caused by kicks 

or stamps with the light shoes which the appellant wore 

on the night in question. Dr. Fosseus thought 

however, that the stellate injury on the head and the 

broken nose were not caused in that way although he could 

not entirely exclude the possibility. T:hese injuries 

were 
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were, in his view, probably caused by a heavy object such 

as a large boulder or a brick or one of the chunks of 

concrete which covered her face. The cause of death 

was, in Dr. Fosseus's view, shock caused by multiple in­

juries. Under cross-examination Dr. Fosseus agreed 

that the picture presented by the injuries, and particular­

ly those to the head, was one of severe force and a great 

many blows. 

It is common cause that all the above injuries 

(except the minor ones sustained prior to the fatal assault) 

were inflicted by the appellant. There can according­

ly be no doubt that the appellant caused the deceased's 

death. The only question which was argued on appeal 

against the appellant's conviction was whether the State 

had 
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had proved an intention to kill on his part. 

The first aspect relevant to this question 

is the extent to which the appellant was under the in­

fluence of liquor and drugs at the time of the assault. 

At 1.10 a.m. of the night of the assault the appellant's 

blood contained 0,07 mg alcohol per 100 ml blood. 

If, as the evidence indicates, the appellant stopped 

drinking at 9 p.m. the maximum concentration at 9 p.m. 

would, according to Dr Fosseus, have been 0,15 mg 

alcohol per 100 ml blood. Dr.Fosseus agreed with a 

suggestion by defence counsel that this concentration of 

alcohol would have rendered the appellant at least 

moderately intoxicated. As far as drugs are concerned, 

the 
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the appellant stated that he had taken several diazepam 

tablets during the afternoon. This was confirmed 

by his uncle, Mr. C.E.Jooste, who was a State witness. 

I do not propose analysing the evidence of the appellant 

and Mr. Jooste about the number of tablets which the 

appellant consumed because the trial Court found this 

evidence unreliable, in my view correctly so. Mr. 

Reebein, on behalf of the State, accepted however that 

the appellant had consumed some diazepam tablets that 

afternoon, and this must then be considered common cause. 

It is also common cause that diazepam has, generally 

speaking, the same effect as alcohol, with the result 

that the taking of diazepam would intensify the effect 

of 


