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GALGUT, AJA, 

The respondent, a registered banking 

institution 
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institution, was the plaintiff in the Court a quo. I shall 

refer to it as "the Bank". Dodo Shipping Company (Proprietary 

Limited was one of its customers. It had been granted 

extensive overdraft facilities. I shall refer to it as 

"Dodo". 

Appellant (second defendant in the Court below) 

had on 30 April 1973 (I quote from paragraphs 8 and 9 of 

the Bank's declaration) -

8. 

signed a document in terms whereof 

she bound herself as surety in solidum and 

co-principal debtor for all debts or other 

obligations of whatever nature, both 

present and in future, from whatever cause 

arising, which may be or become due, owing 

or payable by the company (Dodo) to the plaintiff. 

A copy of the aforesaid document is annexed 

hereto, marked 'C' ..." 

9. 

To secure her indebtedness to the plaintiff, 

arising out of annexure 'C' hereto but limited 

to a sum not exceeding R70 000,00 together 

with interest thereon, the second defendant 

hypothecated the immovable property registered 

in her name in terms of deed of transfer 

No T.30010/1963 



3. 

No T.30010/1963 to the plaintiff under first 

mortgage bond No B.39348/1973". 

The date of the above bond is 18 October 1973. 

A company, Paardekraal Ondernemings (Eiendoms) Beperk 

(Paardekraal) had also bound itself to the Bank as surety in 

solidum and co-principal debtor in respect of Dodo's liability. 

Paardekraal's liability was limited to R40 000. 

As at 31 July 1974 Dodo's indebtedness to 

the Bank was R228 273,37. The Bank on that date demanded 

payment of that sum from Dodo, the appellant and Paardekraal. 

Dodo was unable to pay its debts and it was 

wound up by the Court in terms of section 344(f) of the 

Companies Act 61 of 1973. The date of the final winding up 

order is 15 October 1974. On 1 April 1976 the Bank filed 

a claim against Dodo (in liquidation). The claim was 

accepted by the liquidator in an amount of R210 299,37. 

The final liquidation and distribution account 

of Dodo (in liquidation) was confirmed by the Master 

of 
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of the Supreme Court on 9 August 1978. Plaintiff duly 

received its dividends on its proved claim. No further 

dividends are payable. 

Thereafter the Bank caused summons to be 

issued against Paardekraal as first defendant and appellant 

as second defendant. The amount claimed from appellant was 

R51 646,67 plus interest thereon. How this amount was arrived 

at is not material to the issue before us. There was also 

a claim for an order declaring the property, mortgaged by 

the appellant, executable. The summons was served on 

appellant on 31 March 1980. The importance of the respective 

dates will appear later. 

Appellant and Paardekraal separately entered 

appearance to defend the action. The Bank then applied 

for summary judgment against each of them. Summary 

judgment was not granted. The Bank then filed its declaration. 

The relevant allegations against appellant are in paras. 8 and 

9 thereof - as to which, see above. 

Appellant 
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Appellant in a special plea alleged that the 

due date of Dodo's liability to the Bank was 31 July 1974; 

that in the normal course of events the Bank's claim against 

Dodo would have become prescribed by 31 July 1977; that 

inasmuch as her liability as surety and co-principal debtor 

was accessory to Dodo's liability, the claim against her would 

also normally have become prescribed by that date; that by 

reason of the provisions of sub-sees. 13(1)(g) and (i) of the 

Prescription Act 68 of 1969 (the Act) the completion of the 

period of prescription had been delayed till a date not later 

than one year after 9 August 1978; that, as the summons was 

served on appellant after that date, viz, on 31 March 1980, 

the Bank's claim against her had become prescribed. 

It is convenient to set out at this stage 

certain relevant statutory provisions. The relevant sections 

of the Act read: 

11. periods of prescription of debts. 

"The periods of prescription of debts shall 

be the following: 

(a) 
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(a) thirty years in respect of -

(i) any debt secured by mortgage bond; 

(ii) any judgment debt; 

(iii) 

(iv) 

(b) 

(c) 

(d) save where an Act of Parliament provides 

otherwise, three years in respect of any 

other debt." 

12. When prescription begins to run 

"(1) Subject to the provisions of sub-sections 

(2) and (3) prescription shall commence to run 

as soon as the debt is due." (Sub-sections (2) 

and (3) are not relevant.) 

13. (1) Completion of prescription delayed in 

certain circumstances - "If ....... 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) the debt is the object of a claim filed 

against the estate of a debtor who is 

deceased or against the insolvent estate 

of the debtor or against a company in 

liquidation or against an applicant under 

the Agricultural Credit Act, 1966 (Act No 28 

of 1966), or the Farmers' Assistance 

Ordinance, 1962 (Ordinance No 11 of 1962, of 

the territory of South-West Africa); or 

(h) 
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(h) ; and 

(i) the relevant period of prescription would, 

but for the provisions of this sub-section, 

be completed before or on, or within 

one year after, the day on which the 

relevant impediment referred to in 

paragraphs (a), (b), (c), (d), (e), (f), 

(g) or (h) has ceased to exist, 

the period of prescription shall not be completed 

before a year has elapsed after the day referred 

to in paragraph (i)." 

Section 408 of the Companies Act reads: 

408. Confirmation of account -

"When an account has lain open for inspection as 

prescribed in s.406 and -

(a) no objection has been lodged; 

(b) ) [These sub-sections deal with 
) the procedure when objec-

(c) ) tions are lodged] 

the Master shall confirm the account and his 

confirmation shall have the effect of a final 

judgment, save as against such persons as may be 

permitted by the Court to re-open the account 

after such confirmation but before the liquidator 

commences with the distribution." 

The Bank in its replication denied "that 

sec.13(1)(i) has any application to the instant matter" and 

went on to aver that "its claim against Dodo will, in terms 

of section 11(a) of Act 68 of 1969, only become prescribed 

on 
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on the 9th day of August 2008." 

At the commencement of the trial in the 

Court a quo the minutes of the pre-trial conference were handed 

in. These reflect that the above facts and dates were common 

cause. The further relevant paragraphs read: 

"3. The trial will proceed against second 

defendant only on the question whether plaintiff's 

claim has prescribed or not. 

4. It is recorded that plaintiff has settled 

its claim against first defendant in the sum of 

R30 000,00 (Thirty Thousand Rand). 

5. In the event of the Honourable Court holding 

that plaintiff's claim has not prescribed 

plaintiff shall be entitled to judgment against 

second defendant; this judgment shall be for 

the amount of plaintiff's claim as set out in 

its declaration less the sum of R30 000,00 

received by plaintiff from first defendant 

on 10 June 1982." 

It is not disputed that the due date of the 

liability to the Bank was 31 July 1974 and that, in terms of 

sec. 12(1) of the Act, prescription commenced to run from 

that date. 

The learned trial Judge having considered the 

provisions of sec. 408 of the Companies Act and of 

sec. ll(a)(ii) 




