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The appellant was convicted by PICKARD J

and two assessors in the Supreme Court of Ciskei of
the murder of Joyce Komiki which took place on the
evening of 26 June 1982 at Mdantsane. The court
found extenuating circumstances but, this notwithstanding,
the trial Judge in the exercise of his discreticn
under sec 277(2) of Act 51 of 1977, decided to impose
the death sentence. Arising cut of the events of
the same evening, the appellant was also found guilty
of assaulting Tabo Dyaliv?ni with intent to do grievous
bodily harm, for which the appellant was sentenced to
be detalined until the rising of the court. With the
leave.of the trial Judge the appellant appeals to this

Court against the sentence of death.

According/. ...
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According to the facts found by the trial
court, the deceased was killed under the following
circumstances. The deceased was the 32 year cold
widow of the appellant's late brother. The two -
hedroomed house, in which she lived with her nephew
Tabo Dyalivanl belonged to her late husband, who had
taken ghe appellant with his wife and child into his
house after the appellant had been evicted from his
own house. The deceased resented the appellant's
presence in the house and had aiready unsuccessfully
attenpted to have him evicted by the authorities.

On the evening in gquestion, the appellant
arrived home with his wife to find that his clothes
thad been thrown out of the wardrobe in his bedroom and

scattered /......
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scattered on the floor. The door of the wardrobe

was broken. Armed with a large weapon, described

as a bayonet, which his wife had taken from the top

of the wardrobe and handed to him, the appellant went
into the diningroom where the deceased and Tgbo were
sitﬁing. He stabbed at Tabo with the bayonet but the
latter managed to evade the blow and run out of the
house. The appellant thereupon attacked the Aeceased,
stabbing her six times in the chest, abdomen, back and
left hand. One of the wounds penetrated the heart,
another the right kidney. The deceased managed to run
to a neighbour's house where she collapsed. The cause
of death was given as nultiple stab wounds of the chest

and abdomen.




The appellant admitted that he had stabbed

the deceased. His version was that when he came out

of the bedreocom, the deceased teook a knife from her

pocket and stabbed at him. He then saw her two

brothers coming out of the other bedroom, both armed

with knives. He took the knife from the deceased and
gstabbed her with her own knife. The trial court
rejected the appellant's version. It instead accepted

Tabo's evidence that the only people present inlthe
diningroom were the deceased, the appellant and himself,
that the deceased was not armed and that the appellant
started attacking them the moment he entered the
diningroom.

The finding that there were extenuating

circumstances/......-



circumstances, was that of the majority of the trial

court. The majority found on the evidence of Tabo

and the deceased's neighbour that the appellant was,

' despite his own denial of having had anything to drink,

to some extent under the influence of liquor. Tabo's

evidence was that when the appellant arrived at the

house that evening he smelled of liquor and also

walked like a drunken man. The neighbour's evidence

was to the effect that when the appellant came ocut of

the house after he had stabbed the deceased he gave

the impressicon that he was not sober. The majority

of the trial court also found that the appellant was

provoked by the fact that his clothes had been thrown

cut of the wardrche, ag an indication to him that he was
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not wanted in the house. The mincrity of the
trial court found that the appellant had not proved
that he was under the influence of liguor, nor that
his clothes had been thrown out of the wardrobe.
After the trial court had found that there
were extenuating circumstances, the State proceeded

to prove the following previocus convictions :-

{1} On 10 February 1970 the appellant was convicted
of assault with intent to do grievous bodily
harm feor which he was sentenced to 3 months
imprisonment. The SAP 6% form states that
the victim was a 20 year old man and that the

appellant used a knife.

(23 Oon 29 June 1370 the appellant was found guilty of
the theft of 2 tape-reccorders and 15 rolls of
wall paper from the shop where he was emploved,
for which he was sentenced to 3 months imprison=

ment.



{3)

{4)

(5)

On 12 June 1978 the appellant was convicted
on two ceounts of assault with intent to deo
grievous bodily harm. In respect of both
counts the victim was a 27 year old man and
the appellant used a knife. On each count
the appellant was sentenced to 5 months
imprisonment, which was totally suspended

for 5 years on certain conditions.

On 17 July 1978 the appellant was convicted on
two counts of assault with intent to do grievous
bodily harm. The respective victims were a

23 vear old woman and an 18 year old boy.

In respect of both counts the appellant used a
knife. The sentences were identical to those
imposed on 12 June 1978, namely 5 months
imprisonment on each count, wholly suspended

for 5 years on the same conditions.

On 2 August 1979 the appellant was found quilty
of a contravention of sec 14(1} of Act 17 of
1956, for which he was sentenced to 9 months
imprisonment, wholly suspended for 4 years on

certain conditions.

Although the judgment on sentence refers also
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to the nature of the assault on.the deceased, it is clear from the

rest of the judgment and from the record, that the
real or decisive consideration in the trial Judge's
decision to impose the death sentence, despite the
existence of extenuating circumstances, was the
appellant’'s previous convictions.

That an accused's criminal record may be taken
into accocunt by the trial Judge as one of the relevant
factors in the exercise of his discretion under sec
277{2}) of Act 51 of 1977, is well established. it
is equally well established that once the death
sentence has been imposed in the éxercise of a trial
Judge's discretion under the said subsection, the

power of this Court to alter the sentence of the trial

.......
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Judge is limited. This Court will not

lightly substitute its discretion for that of the

trial Judge. It will only interfere if the trial

Judge exercised his discretion wrongly or improperly

i.e. if there is an irregularity or misdirection or

when the sentence is "disturbingly inappropriate".

See 5 v Letsolo 1970(3) SA 476(A) at 477 B and

S v _Lekaota 1978(4}) SA 6B4(A) at 689 A-B,

In the present case the trial Judge accepted
that the appellant was Zé years of age at the time of
the trial. This means that he was only 13 years
old when he was first convicted on 10 February 1970,
which seems unlikely in view of the sentence of

3 months imprisonment which was then imposed. Be






