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IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:

JOHN MADIGAGE .......... e e et ese s ennen ey APPELLANT
and
SENATOR INSURANCE COMPANY LIMITED ........ RESPONDENT

TRENGOVE, VILJOEN, JJA et HEFER, AJA

HEARD: 22 MAY 1984

Jp— S ——

DELIVERED: |q84 - O™71-19

JUDGMENT

VILJOEN, JA

On |6 December 1278 the appellant, driving



his motor vehicle, collided with another vehicle at the

intersection of 4th Avenue and 3rd Street, Geduld, Springs,

in which cotiision the appellant sustained certain injuries,

In the Witwatersrand Local Division
regpondent, the insurer in terms.oi
Vehicle Insurance Act 56 of 1972 of
for damages suffered as:a result of

- conceded by the respondent that the

the

the

the

the

appellant sued the
Compuisory Motor
other vehicle,

injuries. It was

driver of the insured

vehicie was negligent and that his negligence was the cause

of the collision. The only issue-whfch remained and on

of damages. The trial Court awarded the appelliant an amount

of



of R3 250 but in view of a tgnder made which exceeded the
amoun t gwarded, the trial Court awarded costs incurred up
to the time of the tender to the appe!laht‘and ordered him
to pay the costs subsequent to the tender. Against the
whole of the judgment of the Court a quo the appellant now
appeals. The attack in this appeal is against the amqunf
of R250,00 awarded for future medical expenses and the
amount of R2Z 883,76 as general damages. " The balance of
the R3.250 in respect of medical and hosp;tal expenses and
loss of earnings was agreed upon by the ﬁarties.

The appellant was 53 years of age at the time

of the collision. At the trial it was conmon cause that



a

he was unconscious after the coilision; that he sustained
an injury which caused haematuria and that he sustained
contusion of the ribs.  After recovery of consciousness

in the Far East Rand hospital to which he had been adnﬁtte#
on the day of the collision the appetiant complained of
severe neck pain. He was discharged from hospital on

21 December 1978 and resumed work on 3 January 1979, No
direct evidence was led as regards his condition while in
hospital but both sides agreed to certain.hospital records
being admitted as evidence. For some time {which, according
to the witness Freddy Maboa was a period of about 6 weeks

but which according to the evidence of the appellant was

about f...oei. ...



-}

about three months) the appellant received physiotherapy

as an oyt~patient at the medical station on the Impala Plati-
num property. According to the appeliant his neck was
treated.

The appellant claimed that as a result of the

collision he sustained:-

k. A severe neck injury.

2. A hemiparesis involving both right limbs and the right
side of the face causing the appellant to appear to
speak out of the left side of his mouth and a slight

speech impediment.

3. Injuries to his knee and ribs which were apparently
due to contusion land which cleared up soon after the

collision.

According to the appellant he experienced a

severe J....eeenen



severe headache after the collision but that condition soon
resolved itself. He further testified that he suffered
severe pain in his back in hospital and it was common cause
that that could have been caused by some'injury to the kidney
or the bladder. The pain in his back and the haematuria
cleared up, however, soon after the appellant’'s admission

to hospital. Under these circumstances the fearned trial
.Judge considered that his main task was to determine whether
the appé!lant‘s complaints iIn respe?t of ﬁis neck injury

and the hemiparesis were well founded and, if so, to whét

extent he should be compensated for such injuries.

The task was complicated, however, by the



fact that the appel!lant had sustained a severe head injury
in 194% when he was {9 years of age; 1t was 34 years before
the collision in 1978. He was knocked over the head with

a knob kierie which fractured his skull in the area of the
left frontal lobe of the brain and which caused severe
écarring of the brain extending into the ventricle. Two
neuro-surgeons, one on each side, were called to give evidence.
Mr Ermﬂan testified for the appellant and Mr Snyckers {for
the respondent. Mr Froman first examined the appellant on
8 January 1981. Mr Snyckers examined him on 25 August 198!
and then Mr Froman again examined him on 6 May [982. Both

the experts furnished reports to the attorneys who had

instructed [ ..........



instructed them but both reserved final op}nion pending
the evidence of witnesses who could throw light on the
appellant's condition before the collision. At intervals
they sat in court listening to some, if not all, of the
evidence., On what they did not hear they wére briefed.
Warrant officer Majola of the South African
Potice, Mr Thompson and Mr Delagey testified for the
appellanf. The respondent called one Venter to testify
for it:. . Subject to minor concessions and adestments,
each of the expert witnesses either claimed to find support

for his views in the testimony of the, lay witnesses or, in the

absence of any evidence affecting such views, adhered

substantially /..........



substantially thereto.

After having dealt with the evidence of

the witnesses called on both sides, and particulary with

the evidence of the two neuro-surgeons, the learned trial

Judge listed the salient facts which he found proved on the

probabilities, as follows:-

“1.

Before the collision in 1978 the Plaintiff
suffered from two conditions. Firstly in
1944 the Plaintiff received a severe biunt
head injury which is demonstrated on the
brain scan photographs to have resulted in
extensive scafring going right down to the
ventricle. The milid haniparesig which the
Plain£iff now exhibits wilt in all probability
increase with advancing age. There 15 a
possibility of epilepsy (in respect of his
right limbs), a grave impairment of spgech
and the ability to select the right words to

express a thought. And later a possibiltty

-

of /evuieiinnn.



10.

of an impairment of mental faculties resulting

in a change of personality. I rely on this
finding in the main on the opinion of Mr Snyckers.
Secondly, the Plaintiff's cervical spine

showed clear evidence of degeneratﬁve spon-
dylosis which is a condition compatible with

his age and a condition which must have deve-

loped over many years.

The work-history of the Plaintiff between 1944
and 1976 shows that he was able to perform
strenucus manual labour. That demonstrates
that the Plaintiff had overcome any deleterious
effects which the 1944 episode might have
caused in relation to his work problems. But,
as stated by Mr Snyckers, his ability to move
heavy objects is a less reliable indication

of the presence of incipient hemiparesis

than tests which relate fo the dexterity of

the Plaintiff's hands and fingers. The way

in which he executes his signature for instance
could be a better guide in this réspect than his

ability to move heavy objects.

After 1976 and until 1éth December, 1978 when



it.

he was involved in the collision between two
motor carsy; he did not work as a manual la-
bourer. The work which he performéd during
this period could have been performed by the
Plaintiff while undergoing the degenerattve
processes which involved loss of brain cells:

without it being noticeable to lay persons.

On |6th December, 1978 the Plaintiff received

a blunt head injury in the collision. Neijther
the time when he received that injury nor the
time of the Plaintiff's admission to hospital

is known from any source other than that of
Plaintiff's evidence. The Plaintiff{ stated

in evidence that he received the :njury at
about 3 p.m. and that he recovered consciousness
at about 6 p.m.( The first entry on the treat-

ment sheet dated 16.12.78 reads:

‘Unconsious for period'. .That entry suggests
that the Plaintiff was conscious on admission
or recovered consciousness in hospital soon
after admission but after having been un-
conscious for some unknown period before ad-

mission.

The next entry: 'Pain neck +++' and '? fascial

(sic) Jovmeoronn.






