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VAN HEERDEN, JA:

This is an appeal against a judgment given by
Friedman, J, in the Durkan and Coast Local Divigion in
a matter which came before him by way of é special case
stated in terms of Rule 33 of the Rules of Court. The
salient facts set o%t in and incorporated by the special
case are as follows.

During 1977 the parties entered intc a written
agreement in terms of which the respondent, a civil en-
gineering construction contractor, was to carry out con-
struction works in regard to a certain dam. The
tender price was the sum of R110Q 396, which amount fell

to be adjusted inter alia if wvariations were ordered by

/the ...



the engineer in terms of clause 52 of the prinﬁgd'

.

"general conditions of contract” (issued by the S.A.

Institution of Civil Engineers for use in conneqtion'

(X

with works of civil engineering construction, and to

Y

which I shall refer as "the contfact"). : The xgspon?l

dent carried out a substant;al part of the works and ‘- - L
also gave effect to a number of variations duly ordered

by the enginegr. Eventually, however, the.enqineer cer-
tified that‘the respondent was in default of its obligé;
tions, and the appel}ant then gé%e ﬁhe respondent written
notice, as it was entitled to do in-terms of clause 65

(1) of the contract, of its intention to enter upon ﬁhe

"site and to expel the respondent from the works. Pursuant

/thereto” ...
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thereto the apﬁéllant ﬁéok over the site énd caused £he_
works to be compietedlpartly by its own ;mpioyees ané
partly by another contractor.

IOne of the variations related to excavatioﬁ in
the 50ucailed spillway channel. ‘ As a result of thé__
variation the guantity of material which had to ;é'ekF -
cavated was increased from 14 000 m® {the figqure c?n~
tained in the Scheduié of Quantities)} tolmore than
35 000 m’. Prior to his expulsion from the site £he
regpondent had excavated a portion of the additional
material by blasting. A dispute then arose between

the appellant and the engineer on the one hand and the

respondent on the other hand. The dispute related to
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the quantities of "hard rock excavated" and of "hard
rock excavated by blasting where authorised", for which
categories different rates were provided under items
B.5 and B.6 of the Schedule of Quantities. A mediator,
to whom the dispute was eventually referred in terms of
clause 69 (2} of the contract, decided that 75% of the
material blasted was to be paid for under item B.H and
the balance under item B.5. Thereafter the parties
agreed that the total quantity blasted was 20 000 m?.
(The appellant requifed the decision to be referred to
arbitration but later akandoned its rights in this re-

gard. Consequently the decision of the mediator be-

came binding upon the parties by virtue of clause 69 ({2}
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cf the contract.}.

After comp}etion of the works the engineer is-
sued a final certificate which reflected that an amouﬁ%
of R17 962,51 was pavable by the respondent to the ap—;..
pellant. That was done in accordance with the provi"

sions of clause 65 (3) which read as follows:

"(3) If the Employer shall enter and expel
the Contractor under this Clause, he shall not
be liable to pay to the Contractor any money.

on accouné of the Contract until completion of
the entire Works or the expiration of fhe Period
of Maintenance, as the case may be, and there-
after until the costs of completion and {where
specified) maintenance, penalty (if any) and all
other expenses incurred by the Emplover hqve
been ascertained and the amount therecf certified
by the Engineer. The Contractor shall then

be entitled to receive only such sum or sums

(if any) as the Engineer may certify would héve

been due to him upon due completion by him after
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deducting the said amount. But if such amount

shall exceed the sum which Qould have beenléay4;

able to the Contractor on &ue.completion by him

then the Contractor ghall dpon demand pay to ‘ o
. the Employer the amount of suchleﬁcess and it

shall be deemed a debt due by the.Contraqtor.:

to the Employerﬂand shall he fecoverable accérd—

ingly."

In the certificate the.respondept was initia}iy_”f
credited with more than R100 000 in respect of thé afore—l
said excavation by blasting. In so doing the engineer
gave effect to the decisicn oﬁ the mediator and the
parties' agreement. Had that valuation not been ai—'
teréd, the hypdthetical sum which would have been due
to the respondent had he duly completed the works (minus
amounts algeady paid} would have exceeded by a substan-

tial amount the cosgsts etc. which fell to be subtracted
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in terms of clause 65 (3). However, purporting to .
apply the provisicns of clause 54 the engineer deduc-
ted frem the valuation an amount‘of R57 724,12. I
shall revert to the grounds upon which the engineer
sought to justify that deauction;
: _

On the strength of the certificate the appel- "
lant instituted action against the respondent for pay-
ment of the sum of R17 962,51. The respondent filed
a plea and a counterclaim, alleging that the enginecer
had not been entitled to make the deduct&on. Conse- -
quently Fhe respondent sought an order setting aside the

final certificate.

In the special case stated by the parties two

/guestions ...
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questions were formulated for decision by the court a

-

; quo. During argument it became common cause, how-

ever, that only the first question required an angwer

since it was wide enough to cover the contentions of

the parties. That gquestion was stated as follows:
"Was the engineer entitled, in terms of
clause 54 of the contract, to adjust the
contract price in the manner, and on the
basis, reflected in the final ¢ertificate
read with the appendix to Variation Order

No 82"

{The appendix to variation order No. B8 coﬂtains
(
the engineer's reasoﬁs for deducting the sum of
R57 724,13.)
The parties agreed that in the event of the

court a quo answering the guestion in the affirmative

/there ...
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