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WITHINSHAW PROPERTIES (PTY) LIMITED

AND

DURA CONSTRUCTION COMPANY (SA){(PTY) LIMITED
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IN THE SUPREME COURT QF SOUTH AFRICA

{APPELLATE DIVISION)

In the matter between:

WITHINSHAW PROPERTIES (PTY) LIMITED Appellant
AND

DURA CONSTRUCTION COMPANY (SA) (PTY)

LIMITED Respondéent

CORAM: Jansen, Trengove, Viljocen, Nicholas, JJA,
Galgut, AJA

HEARD: 15 May 1984

DELIVERED: 29 f"fm, 1G 84

JUDGMENT

NICHOLAS, JA

This appeal arises out of a building contract



which was concluded in July 1973. The parties were the
employer, WITHINSHAW PROPERTIES (PTY) LTD { "WITHINSHAW")
and the contractor, DURA CONSTRUCTION CO.(SA)(PTY) LTD

("DURA"™). ‘The contract, which was in the standard form

approved and recommended inter alia by the Institute of

S A Architects, was for the erectiocon of a shopping centre

and cinema complex in Main Recad, Wynberg, Cape, at a cost

of 1,25 million rands.

Shortly after the conclusion of the contract,

DURA formed a wholly owned subsidiary named DURA CONSTRUC~;

TIiON CAPE (PTY) LTD ("DURA CAPE"), which,with the know-

ledge and consent of WITHINSHAW, performed all the contrac-.

tual obligations of DURA as its agent.
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The building work was started in July/August
1973, and was substantially completed by March 1975,

In about July 1974 a problem arose,

The building specification provided fo; the
laying, in accordancelwith the manufacturer's instructions,
of a waterproofing membrane called Hylecad 75 on the
parking deck which formed the rocf of the complex.

A company named HAEFELE AND SONS (PTY) LTD ("HAEFELE") was
appointed as sub-contractor to perform this work, which

it guaranteed against defects in labour and materials.

The manufacturer's instructions were not clear in regard to
the method ©f bonding the membrane to the deck. WITHINSHAW'S

consultants, a firm of consulting engineers named HILL

KAPLAN SCOTT AND PARTNERS ("HILL KAPLAN") instructed that




spot bonding should bhe used, and about 20% of the total
area involved was bonded by this method. It was urged;r
however, by Mr HARAELE, who was an expert in waterproofing
with more than 25 years experience, that a fully bonded
method be used, and indicated that, if it were notltheiWOrk
could not be guaranteed. HILL KAPLAN bowed to Mr
HAFAELE's copinion and issued a writteﬁ instruction that
the full bonding method be adopted for the area remaining.
This decision was unfortunate. : Shortly
after the laying was completed, there cccured blistering
or bubbling of the membrane in the fully bonded area.
As a result vehicles travelling over it tore the membrane,

with the conseguence that leaking occcurred into the premises




below. The cost of repairing the waterproofing was es-
timated to be about R30 Q00,00.

There arose a questi?h as to the respongibility
for the repair work. DURA CAPE disclaimea responsibility,
contending that the work had been performed in accordance
with the specification and HILL KAPLAN's written instruc-
tions. HAFAELE too disqlaimed responsibility, claiming
that the defect was due not to deficiency in labour or
materials,obut to a faulty design. And HILL KAPLAN dis-
claimed responsibility, contending that the.fully bonded
method had been insisted upon by HAFAELE.

The gquestion of responsibility had not been

resolved by 2% November 1977, when the architects referred
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to in the building contract (THE MEYER, LOUW PARTNERSHIP),
issued a final certificate for the sum of RI10 721,09.

WITHINSHAW made nc payment under the certificate, and

i
1

on 20 Aéril 1978 DURA issued sﬁmmons against it out of the
Cape Provincial Division for a total of RIL10 721,09, in-
terest and costs. At the end of the trial, which began
on 4 August 1982, Fudgment was granted in favour of the
plaintiff for the sum of R67 517,67, plus interest and costs
including the costs of two counsel. {It had become
common cause during the trial that an amount‘of Rl6 599,00
and further amounts totalling R6 604,42 had been paid to
DURA without prejudice).

WITHINSHAW now appeals to this Court against the
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whole of the Jjudgment and order.
Tt was contended on its behalf that DURA's

claims should have been dismigsed on any one of three

grounds:

{a) DURA had no title to sue on the architects' certificate;

{(b) The certificate was not a final certificate within the
meaning of the building contract, because it was
gqualified by a letter written by the architects dated
25 November 1877, which accompanied it; and

(c) The architects were not legaily entitled to issue the
certificate in the face of the dispute as to respon-

sibility for the defective waterproofing.

(a) DURA's title to sue

The certificate reads as follows:

"Certificate" .........




The point made on behalf of WITHINSHAW is that
this document did not certify the amount of R110 721,09
as being due to DURA; it certgied‘it as heing due to
DURA CAPE, a different persona. Conseguently it con-
ferred no rights on DURA CAPE, which was not a party to
the buildinq contract, and no rights on DURA, which was not
the person to whom the certificate was issued.

The point is without merit. "DURA CAPE" was a
misnomer. * That is clear from the certificate itself,
read with the building contract under which it was issued
and to which it refers. It recites at the head that it is
“to be presented by the contractor to the emplover for

payment”. The architects certify that under the terms
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of the contract, the payment detailed below is dueifrom the
employer to the contractor. The intention was clearly to
issue the certificate to the contractor, which wgs DURA,
and the insertion of the name-of DURA CAPE was a mistake.
How the mistake arose, is alsc clear. °~ It is
common cause that DURA CAPE executed the contractlworks
as agent for DURA; the architects gave instructions to
DURA CAPE and addressed correspondence to DURA CAPE; they
issued meonthly certificates to DURA CAPE; and WITHINSHAW
paid such certificates to DURA CAPE without any objection.
It is not surprising in the circumstances that the archi-

tects came to think, wrongly, that the name of the con-

tractor was DURA CAPE.
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{b) Certificate not a final certificate

On 25 November 1977 (being the date of issue
of the final certificate), thg architects wrote a letter
to WITHINSHAW, a copy of which was Annexure "X" t? the
defendant's plea and which will be referred to as such.
It was in the following terms:

* THE MEYER, LOUW PARTNERSHIP

BP Centre 25 Novembexr 1977
Thibault Square Our Ref: 5202/518
Cape Town GM/mib

Withinshaw Properties(Ptv) Limited,
P.0.Box 30,
WYNRBERG

7824
Dear Sirs,

re: FINAL CERTIFICATE - Erection of New

Withinshaw Centre







