IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:

WILMOT QUARRIES  « v vvvevoconsennnnnsnns Appellant
AND
HAZELD NORMAN WESTCOTT ....-c.cecenvunns Respondent

Coram: CORBETT, KOTZé et CILLIe, JJ.A.

Heard: 18 May 1984

Delivered: 29 May 1984

JUDGMENT

CILLI&, J.A. :

The appellant is a firm carrying

on business on the farm The Ghio, Bathurst. It was

the defendant in the Court a quo and will be called

the (... / 2
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the defendant in this judgment.

The respondent who is a farmer on

the farm Glen Frin, Bathurst, was the plaintiff in

the Court a quo; in this judgment he will be referred

to as the plaintiff. This Court has been informed

that the plaintiff

"has suffered substantial financial

losses conseguent upon the sustained

droughts., He cannot meet the costs

of counsel teo argue his oppeosition to

the appeal.”

In the result no argument on his behalf was advanced

in this Court.

The appeal is directed against a

judgment given in the Eastern Cape Division of the

Supreme Court crdering the defendant to pay to the

plaintiff .... / 3
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plaintiff the amount of R9 000 as damages suffered
by the plaintiff when a heavy motor truckgbelonging
to the defendant collided with a herd of cattle be-
longing to the plaintiff. The truck was loaded with
crushed stone to its full capacity of 14 ton and was
driven by the defendant's servant, one Mtshizana, in
the course of his employment. The herd of cattle
consisted of 51 FPriesland and Guernsey cows; Six
cows were killed in the collision and four were so
seriously injured that they had to be destroyed. It
was agreed before the trial'started that the plain-
tiff's loss amounted to R9Y 000.

The collision occurred at about

16h 30 on the afterncon of 17 July 1980 on a public

road .... / 4




road between Port Elizabeth and Alexandria. The

road traverses Glen Erin, had a gravel surface and

was in a geood condition. The cattle were being

driven from one part of the farm teo another where

the hamestead 1s situated. Mtshizana used the road

to take a full load of ¢crushed stone

from the defend-

ant's quarxyy on The Ghio to Alexandria. He travel-

led in the same direction as that in

was being driven. He knew the road

collision cccurred during his fourth

road on that day. He also knew the

which the herd

very well; the

trip over the

truck wvery well

and had been its only driver for a number of years.

The collision occurred "near the

bottom of a long and substantial decline.” In his

report .... / 5
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report on the inspection in loco on the first day of
the trial, the Judge a quo described the terrain as

follows:

"aAs ohe travels along this road one comes

to a decline and the road takes a curvihg
course. The first curve is to the right
and it is at this point that the Court

was informed that the driver of the wvehicle
would say that he applied his brakes and
found that they were not working. 'ThEIE*
after the road curves to the left, then

to the right, then to the left and then
again to the right and finally to the left
in two left hand curves, one of which is
almost a blind curve and this final curve
leads down to a dip. (The trial Court
found that the brake failure occurred at
the penuitimate curve. ) The road then
rises from that dip curving slightly to
the right. The distance from the initial
curve to the point where the alleged colli-
sion occurred is approxiamtely 900 metres.
The width of the road is roughly six paces

and the verges are narrow and unstable.
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At the point where the alleged collision
occurred on the left hand side of the last
curve before reaching the dip, there is a
substantial embankment about 20 £t in
height. Throughout the course of the
road which I have described the (right?)

verge drops away some 20 ft gradually di-

minishing from the last curve to the dip ...

The road runs in a fairly steep gradient
to the dip where the alleged point of im-
pact cccurred. The road surface is firm,

though dusty, and appears to be reasonably

smooth and with no noticeable corrugations.

According to the judgment there are straight stretches

of a hundred to a hundred and fifty yards between some

of the curves.

The plaintiff pleaded that Mtshizana

caused the collision because he was negligent in his

manner of driving in that he drove the truck at a speed

excessive in the cirvcumstances, that he failed to:

exercise .... / 7




exercise proper care and skill in the contrel of the
truck, that he failed to keep a proper lockout and have
due regard to the presence of the cattle on the road,
and that he failed to take any or adeguate steps to
avoid colliding with the cattle when by the exercise
of reasonable care he could or should have done s50.
With regard to the braking of the truck i1t was pleaded
that Mtshizana was negligent in failing to apply the
brakes of the truck timeously or at all, in driving
the truck when he knew or ought to have known that the
truck's braking system was defective, and in allowing
the truck to run downhill while not in gear.

In the alternative the plaintiff

pleaded that the collision was due solely to the

negligence .... / 8




negligence of the defendant or his employees because
they had failed to maintain the truck in a sound me-
chanical conditicn and particularly to ensure that the
truck's braking system was functioning properly, ‘be-~
cause they had allowed Mtshizana to drive the truck or
had not prevented him from doing so when they knew or
ought to have known that the truck's braking system was
not functioning properly, or because they had not warn-
ed him of the condition of the braking system. Finally
and as a further alternative the plaintiff pleaded that
the cellision was dﬁe to the simultaneous negligence of
Mtshizana, the defendant and his employees in the various

respects set out before.

The defendant admitted that the

collision ,... / 9




collision did take place but denied that it was caused by

his negligence or that of any of his employees. He plead-

ed that the sole cause of the collision was the negligence

of the plaintiff's employees who had driven the herd in a

negligent and dangerous manner along the road. Alter-

natively he pleaded:

"The said collision was inevitable and un-
foregeen in that, without fault on the
part of the Defendant or any of its employ-

ees, the braking mechanism of the Defend-
L

ant's aforesaid vehicle suddenly and unex-

pectedly failed to function,”

It will be convenient to mention at

this stage that the trial Judge came to the conclusion

that the defendant had failed to prove negligence

on the part of the plaintiff or his employees. In

this Court the finding was challenged by counsel for

the defendant. However, because of the view I take

of Mtshizana's negligence it is unnecessary to

deal .... / 10
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deal now or later with this aspect of the case.
The crucial finding by the trial

Judge was that the brakes of the truck had failed

shortly before the collision occurred. The truck
and its braking system were described as follows:

"It is a very large vehicle with a front
axle with single wheels and double rear
axles, each with four wheels. The
transmission is to the eight rear wheels.
It was common cause that the braking
system 1s air operated. -~ This aperates
on all ten wheels. In addition the ve-
hicle has an emergency springbrake ope-
rating on the four wheels of the forward
rear axle,. This emergency brake comes
into operation automatically if the main
system fails to operate. It can also

be brought intc operation manually."
After the collision the four wheelsg

on the middle axle were found to be locked. According

to .... /11






