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(APPELLATE DIVISION)

In the matter between :-

LEHMRECKER 'S EARTHMOVING AND

EXCAVATORS (PTY) LIMITED Appellant

INCORPORATED _GENERAL

INSURANCES LIMITED Respondent

CORAM: RABIE, CJ, KOTZé, MILLER, JIJA,

et HOWARD, GROSSKOPF, AJJA.

HEARD: 22 MARCH 1984

DEL 1VERED: 10 MAY (984

JUDGMENT

MILLER, JA :-

The respondent issued a policy of
insurance to the appellant in terms of which the goods

described [/ ........



described in the schedule theretoc were insured against
all risks of physical loss or damage while being
conveyed within stated geographical limits, which
included the Republic of South Africa. The policy was
described as "Transit Policy Goods'. It was fLo endure
for a year, commencing on 1 August 1979 and terminating
on 31 July 1980. During October 1981 the appellant
instituted proceedings against the respondent in the
Transvaal Provincial Divisicon for payment of an amount
représenting the loss it suffered when goods covered by
the policy were accidentally damaged on 21 October 1979
while in transit in the Republic of South Africa.

The claim was opposed by the respondent.



After a plea had been filed, the parties agreed to
submit the digpute to the Court in the form of a
stated case, for which purpose an agreed '"Statement
of Facts" (the statement) was prepared. Inciuded
in :the statement was a brief description of the issue
between the parties. After hearing argument the Court
decided the issue in favour of the respondent and
accordingly dismissed the appellant's c¢laim with costs.
The appeal is against the whole of that order.
Paragraphs 1 and 2 of the statement describe
the policy and its duration. The rest of the

statement reads as follows

n3. on / ... Cerraan



TI3.

On the Zlst of October, 1979 a mechanical
horse having registration No BWL 125T, towing
a semi traller having registration No TSN33805
and a four wheel trailer having registration
TSN35789, was involved in a collision at

De Wet, district of Worcester, Cape Province.

The Plaintiff was at all material times the

owner of the said vehicles.

5.
At the time of the collision the vehicles
were being used by the Plaintiff for the
conveyance ol certain goods for and on behalf
of Defy Industries (Pty) Limited f{or reward

and incidental to the Plaintiff's bustness.

6.
The goods so conveyed were damaged and/or
destroyed in the collision 1In consequence
whereof the Plaintiff became liable to Defy
Industries {Pty) Limited in an amount of
R24 224,86 or such amount as is actually

paid to Defy whichever 1s the lower,



7.
On the Ist of November 1279 the Plaintiff
represented by P C Pretorius, he being duly
authorised thereto, duly submitted a written
ciaim to the Defendant in terms of the

conditions of the said policy. A copy cof

the claim is hereto annexed marked 'B'.

8.

On the 23rd of November, 1979 the Plaintiff,
again represented by Pretorius, he being duly
authorised thereto, submitted a further claim
for an indemnity undér the said policy of
insurance arising out of damage to a certain
machine owned by Messrs Helios (Pty) Limited,
tc the Defendant. A copy ¢i the claim 1s

hereto attached marked 'C'.

9.
The claim submitted by the Plaintiff in terms
of annexure 'C' hereto was made fraudulently,
more particularly in that:

(a) The date and place of the happening
giving rise to the said claim was
alleged to have taken place on the
5th of November, 1979 at |0 a.m. at

2 Main Road, Malborough, Sandton,

whereas /

P P I



whereas in truth and in fact the
said machine was damaged prior to

the 26th of January, [979.

{b) The damage to the said machine
was occasioned prior to the date
upon which the said policy of
tnsurance annexure 'A' hereto,
commenced and the Plaintiff was
accordingly not entitled to indemnity
under the said policy of insurance
although Plaintiff was before the
st of August 19792 in fact insured
with the Defendant in terms of a
previous policy but did not claim

thereunder.

(c) In submitting the claim reflected
in annexure 'C' the Plaintiff sought
to achieve an advantage which to its

knowledge it was not entitled to.

10.
After investigating the Plaintiff's cfaim In
terms of annexure 'C' and ascertaining the true
position the Defendant repudiated the said claim
on the ground that same had been submitted
iraudulently, which repudiation was accepted by
the Plaintiff.

In ot / oo
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t is not

In or about April 1980 the Defendant
repudiated liability in respect of the
Plaintiff's claim in terms of annexure 'B’
herete relying on Clause 3 of the conditions
of the policy of tnsurance, annexure 'A'

hereto.

I,
The Plaintiff contends that although the
Defendant is not obliged to indemnify it in
respect of the claim made under annexure 'C'
hereto, the Defendant is obliged to indemnify
the Plaintiff in respect of the claim made

under annexure 'B' hereto.”

necessary to reproduce claims "B" and "C"

referred to in paras 7 and 8, respectively, of the

statement.

policy.

. Nor is it necessary to reproduce the

The relevant part of clause 3 of the conditions

of the policy of insurance, referred to in para [0 of

the statement, reads thus :-

"If the / ..., ...
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"If the Insured in the aforemeétioned
propesal! or in any statement for the
continuance of this Insurance shall make
any misstatement or if any Claim be in
any respect fraudulent or intenticnally
exaggerated or if any frauduient means or
devices be used by the Insured or anyone
acting on his behalf to obtain any benefit
under this Policy of if any loss or damage
be occasioned by or through the wilful
act or with the connivance of the Insured
all benefit under this Policy shall be

forfeited.”

I should add that respondent also relied in its

Heads of Argument on Condition 10 of the policy, which

it was said, supported its argument on the effect of
ccndition 3. The point was not persisted in, however,
and since condition 10, in mf view, has no bearing on the

issue before us I shall not again refer to it.



It is common cause that the claim referred
to in paragraph 7 of the statement (which I shall call
claim "B'"} was in all respects a valid claim,lin no way
tainted with dishonesty; a claim which would have been
paid out by respondent but for the later submission of
the c¢laim referred to in paragraphs 8 and 9 of the
statement, which I shall call claim "C*, It is also
common cause that claim '"CY" neither fopms any part of nor
is in any way related to claim "B'", save only in the sense
that both c¢laims were submitted, at different times, under
the same peolicy. The respondeﬁt's case is that notwith-
standing the validity of claim "B" and its iIndependence
of claim "C', the fraudulent character of the later c¢laim
relieves the respondent of its obligation teo make payment
in terms of the earlier and valid claim "B", by virtue
of the provision in condition 3 of the policy that if

any claim be in any respect fraudulent, '"all benefit under
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this Policy shall be forfeited" by the insured.

Similarly, but not necessarily identically,
worded conditions of forfeiture in respect of fraudulent
claims have for very many years been a feature of certain -
kinds of insurance policies. MaecGillivray and Parkington,
in their Insurance Law {7th Ed., para. 1925 at p. 804) give
a brief, historical sketch of the development of the
introduction into policies of such conditions. In many
instances the price of making a fraudulent claim was
sald in the "false claim clause" to be that the claimant
thereby "forfeited all claim {(or benefit) under the policy."

{E.g. Lek v Mathews (1927) 29 L1.L.R. 141, H.L., and cf.

Central Bank of India, Ltd. v Guardian Assurance Co. and

Rustomji (1936) 4 LI.L.R. 247, P.C. in which the conditicn
in the policy approximates very closely to condition 3 in
this case). 1In other policies (e.g. Lloyd's) the clause
provided that if a false claim were made "this Policy shall
become void and all claim’hereunger shall be forfeited."

(See f‘l’.tt".'.l.l






