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J UDGMEN.T

SMUTS, A J A:

This is an appeal against an order granted



by ACKERMANN , J, in the Transvaal Prévincial Divi-
sion whereby appellant -~ defendant in the Court a
quo - was ordered to pay respondent the sum of
R4 800-00 witﬁ costs of sult in respect of a claim
by the latter‘for payment -of R6 000-00. The par-
ties wi}l hereafter be referred to as plaintiff and
defendant.

It appears that during 1975 plaintiff

was the owner of a fleet of buses with which he car-

ried on the business of conveying passengers for re-
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ward in the town and district of Pietersburg and fur-
ther afield. On 16 October 1975 defendant issued

to plaintiff a policy of insurance in respect of
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21 buses. By virtue of this policy plaintiff under-
took to "indemnify the insured against loss of or
damage to anyhvehicle described in the schedule here-
to and/or its accesscries and spare parts whilst
thereon". The schedule referred to con;ains a list
of 21 buses, one of which is a 1971 model Leyland
with registration TAL 3319. A value is alsc placed
on each of the 21 buses, ostensibly by the insured.
The value thus attached to the first five buses enu-
merated in the schedule varies from R6 000-00 to R Q00-00.
From the sixth bus onw;rds the value is in each case

stated to be RO 000-00. The model of each vehicle

is also specified. There are two of 1962, two of



1965, one each of 1967, 1968 and 1969, three of 1970,

three of 1971 and one of 1972.-

Shortly after the insurance was effected

the bus TAL 3319 was involved in a head-on collision.

It was extensively damaged. In terms of the policy

defendant was entitled, at its option, to “"repair,re-

instate or replace such vehicle or any part thereof

and/or its accessories and spare parts or, ;a2 pay in

,

cash the amount of the loss or damage not exceeding

the reasonable market value of such vehicle and/ox

its accessories and/or spare parts at the time of

such loss or damage". Defendant obtained possession

of the bus for the purpose of deciding which course

to....5



to adopt. Thereafter, on 19 May 1976 , defendant
notified plaintiff that it was repudiating liability
under the policy on the ground that he had failed to
pay the premium due under the policy. Plaintiff ac-
cepted the repudiation. Defendant had pFfior to 19
May 1976 sold and delivered the damageﬁ bus as scrap
to cne Sudner, who conducﬁed a business of selling
used truck spare parts. The purchase price was

R1 400-00. Defendant was accordingly not in a pe-
sition tp return the damaged vehicle to plaintiff.
Plaintiff thereupon instituted action against defen-
dant for payment of R6 000-00 as damages suffered

by him. His claim was based on alleged breach of

contract....®6



contract. A number of defences were raised in the

plea. In addition to denying that it was ever in

possession of the bus defendant pleaded that the pre-

mium payable in terms of the policy was never paid

and that as a result therecof the policy never came

into force, or, if it did, that it was lawfully can-

celled.

It appears from the judgment of ACKERMANN,

J, that at the commencement of the trial the Court

was informed by counsel that it had been agreed “that

the sole issue for determination ...... was the value

of the bus in its damaged condition after the colli-

sion, such value toc be determined as at December. 1975".
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It was common cause that once the value aforesaid

was established plaintiff would be entitled to judg-
ment in that amount. It therefore becam; unneces-
sary to determine the legal basis for defendant's
liability to ccmpensate plaihtiff in damages.

In his particulars of c¢laim plaintiff
alleged that the R6 000-00 claimed represented the
"value of the said motecr vehicle" at al} material
times. In a request for particulars for the purposes
of trial plaintiff was asked to state "how precisely
the amount of R& 000-00 was computed". The reply

was as follows :

"The amount of R6& 000-00 represents the



fair and reascnable market value of the
vehicle, Plaintiff will also rely: in
this regard on the fact that the wvehicle
concerned was worth approximately R12 000-00
immediately before it was involved in a
collisionf during about Novembexr 1975,
that the reascnable and necessary cost
of repairing the vehicle as a result of
. the damage caused in the said collision
was RS 821-88 and that the vehicle was
removed by Defendant before it was re-

paired."

During the trial plaintiff led evidence
as to the value of the vehicle kefore the collision
and of the cost of repairing the damage céused there-
by. In addition evidence was allowed to be led, de-
spite objection thereto, in regard to the value of
the undamaged component parts of the bhus, In giving

judgment....... 9
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judgment the learned Judge in the Court a gquo found
that the value of the bus before the collision had
not been established but that the evidence in re-
gard tc the value of the component parts was suffi-
ciently reliable to enable him to find that loss in
an amount of R4 800-00 had been suffered by plaintiff.
He accordingly awarded plaintiff damages in that a-
mount.

In this Court it was contended on
behalf of defendant that it was not legally compe-
tent for the Court a quo to have granted judgment

on the basis of the value of the component parts.
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It wés contended that in the light of the pleadings
and the agreement between the parties, stated above,
plaintiff was only entitled to the value of the dam-
aged bus as such. Counsel for plaintiff (who was
also counsel in the Court below} conceded, correctly
I think, that this submission was well-founded and
stated that the evidence of the value of the compo-
nent' parts had been led merely as a check on the rea-
sonableness of the value placed by plaintiff on the
bus in its post-collision state.

On behalf of plaintiff it was contended
that ACKERMANN,J, was not justified in rejecting

plaintiff's ...11
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plaintiff’'s evidence that the pre-ceollision value of
the bus was R12 000-00 nor that of N Kellerman, a wit-
ness called by plaintiff, that the value of the bus
was between R12 000-00 and R13 000-00. It was poin-
ted out that no witﬁess was called by defendant to con-
trovert this evidence and it was contended that the
reasons advanced by the Court a quo for not accepting
the evidence of plaintiff and the witness Kellerman
as to the pre-collision value of the bus were inade-~
quate. This argument was disputed on behalf of de-~
fendant and it accordingly becomes necessary tec exa=-
mine the evidence in more detail.

It appears from plaintiff's evidence that

he......12
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he commenced his own businéss, known as the Hamba
Byna Bus Service,in 1964. Prior to that date he
had been employed,for a pericd of 7 years, as the
Imanager of the Pietersburg Bantu Bus Services. Plain-
tiff testified that he bought a new chassis in 1971
for RS 696;62 from the Leyland Motor Corporation.

The cash price was RS 600-001 Thereafter he pur-
chased from a firm known as African Body and Coach
‘the necessary body-section to enable him to assemble
a complete bus. The cost thereof was R4 SOOTOU'
The body-section was affixed to the chassis and the
bus was then registered as TAL 3319. The total
purchase price was accordingly Rl4 196-62 but the

cash....13






