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IN_THE_SUPREME COURT OF SOUTH AFRICA

(APPELLATE _DIVISION)
In the matter between:
BARNEY HAROLD GLTZ and
MONA GETZ Appel lants
carrying on business in
co-partnership under the style of
PERFECTO_BUSINESS BROKERS
and
CHRSTOS PETROU_SPYRIDES Respondent
CORAM: MILLER, CILLI¢, 1A, ¢t HOWARD, AJA.
HEARD: 20 MARCH 1984
DEL 1 VERED: 2§ MARCH 1984

MILLER, JA :-

The appellants (husband and wife), who

carry on business in partnership under the name ol

Perdoecto /oo oo oo L.



*

Perfecto Business Brokers, sued the respondent for
payment of the sun of RI 7530, with interest thereon.
The amount cliaimed was said to represent the agreed
covmission payable in respect of the sale of the
respondent's stecakhouse business, known as "Steers of
Edenvale”, for the sum of R35 000-00. The cause of
action alleged was that the appellants, having been
given a mandate by the respondent to }ind a buyer for
the said business, duly perltormed such mandate and
were the effective cause of the sale. The respondent
denied the essential allcgations in the appeliants'
particulars of claim, After hearing the cvidence
of Mr Getz (one ol the partners), the respondent and

two of f oL,
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two of the three persons who purchased the busingss,

and the respondent having closed his case, the Court

a _quo  (GOLDSTONE, 3,) absolved the respondent from

the instance, with costs. The appeal ts against the

whoie of that order.

The Court a_quo found

(a} that the respondent had indeed
discussed the  sale ol his business
with Getz and pgiven him a mandate to

find a4 buyer,

(b) that Getz had recferred the purchascrs
to the respondent and had bhecen the

effective cause of the sale and

{¢) that the quantwn ol the commission
payable to the agent wupon successful
periormance of the mandate had by
agreement been Tixed av 9% ol the

purchase price.

The reason [ .....



The reason why, despite these lindings In the

appelltants' favour, the learned trial Judge did not

enter judgment for the appeliunts may be gathered

from the following extract from his }hdgmcnt:-
" ..... the question which has caused

me much anxiocus consideration is whether

the plaintiif bas discharged the onus of

proving that 1t received the mandate,

i.e., not Getz but Perfecto Business

Brokers. For that is the plaintilf's

case. Il the plaintili doecs not provce that

the partnership, namctly Perfecto Business

Brokers, receiaved the mancdate, 1t cannot

succeed on the basis on which it approached:

the Courgp.™"

The tcarned Judge, later in the judgment,

concluded that there was "substantial doubt" on the

guestion whether Getz "canvassced the mandate on behalf
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ol the plaintifl parlnn.‘r:.il'\ip" and that therclfore
the onus resting on the appellants had not been
discharged. Hence the decgree of abscolution from the
instanﬁe.

Counsel lor the respondent was in certain
respects critical of the trial Court's findings (a),
(b} and (¢} above. It was contended that the evidencc
of Getz was suspect and that 1t was even open to doubt
whethoer the appellants dischargoed the onus of proving
certain elements ol their causc ol action othcer than
the clement relating to the capacily in which Gez
canvassed the mandate. The lesrned Judge's [indings

under (a), (b) and (c¢) werc made largely on acceptance

of Getz's [ ...... e



Cetz's evidence. 1t & clear [ron the judgment that
GOLDSTONE, J, although he had "certain reservations”
about the demeanour of Getz and criticised certain

aspects of his evidence, regarded him as a "far more

impressive" witness than the vespondent. On several

matters in which the evidence of Gclzgwas in direat
conflict with that of }espondent, the lecarned Judge
preferred Getz's evidence. I am unablie to say that
he was wrong in such assessment or that hce was not

justificd in making findings (a), (b} and (c¢) above.
The sélo issue In this case, then, 1s whether it was
established on a balance of probabilities that the

mandate given 1o Getz by the respondent was accepted

by him / ...... Ce



by him on behalf of the partnership carrying on

business as Perfecto Busincss Brokers, as alleged

in the pleadings. Because of the conclusion to

which | have come on the fTacts relative 1o that

issue, i1 is not necessary to consider whether, i

the mandate were given to and accepted by Getz

i

without any mention of the partnership trading as

Perfecto Business Brokers, the action brought by such

partnership, consisting ol Getz and his wife, would

necessartily faitl.

The gist of Getze's evidence s this.

He and his wile began to carry on business under the

name Perfecgto Business Brokers ("lPerfecto") on | Ocrober

1979 / ... .. e e



{979. He had previovusly worked for a company

called Hiltrand Business Brokers (Pry) Ltd ("Hillrand™)
and had beecn accustomed to ca;rying, and uwsing lor the
canvassing of business fTor hts principals, that
company's business card. During Octeber, business
cards for Perflecto were printed and he used such cards
for purposes similar to those for which he had previously
used the Hilirand cards. PDuring October he visited the
Stecrs of Edenvale steakhouse. He there met the
respondent who appeared to be keen on selling that
business, They discussed the business and he was given
details by respondent about turnover, profit, rental and

other redovant mutters., Respondent tolbd ham that has

asking [/ ..o
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asking price for the business was R4S 000, but that

terms could be arranged. The commission payable

in the event of a sale eventuating would be 35%.

Getz said that he there and then noted the details

given to him on a mandate torm (Exh "A"). That
form was produced in  cvidenece, it 1s headed
"Perfecio Pusiness Brokeoers”, is dated "11/10/1979",

it refers to "Steers Steakhousc”, and numerous details

concerning the business arce noted in the appropriate

places on the form. Getz said that he invited the

respondent to sipgn the [orm but the respondent refused,

saying that "his word was his honour'" and adding that

1{ a purchaser were found he would pay the conmmission



10
of 5% - or "even more" than that. According to
Getz, he left with the respondent the printed business
card of "Perfecto", which bore the full name of the
partnership firm andlthe names "B Getz/Mona", the
last name being that of Getz's wife. It is not
necessary to detail -the further activities of Getz
relative to the finding of a buyer, because of the
unassailable conclusion of the Court a_quo that he
was 1n fact the effective cause of the sale. It is
relevant to observe, however, that his diary reveals
an entry &ated 27 March 1980 which refers to a convers
sation with the respondent and contains a note "spoke to Spyrides
if Steers is still for sale”, The explanation given by Getz was

that [/ e rveernanenans



that as some months had gone by since obtaining the

mandate., he telephoned the respondent to ask i the

business was still for sale. And on 17 June

he wrote to respondent under Perfecto's

in these terms:-

"Near Mr Spyrides

RE : STEERS OF LEDENVALL

terfecto Business Brokers,

980

letterhead

have introduced

Mr Malcolm David Kuehn of Parkhurst and
Miss Jackie Arndf, to your business
'‘Steers of Edenvale'. They arc busy

negottating with you.

Pleasc give themn your bes

keep us informed. Our commission

the purchase price.

Thanking you

Yours faithfully

PERFECTO BUSINESS BROKERS™

t attention and

ts 9% of

........
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No reply, whether written or verbal, was rececived to

this letter. On one of Perfecto's office {files there

is a note "spoke to Spyrides and said they are taking

over H/8/80 and he witl pay us conmission”. This

note is dated 23/7/8C - the words "taking over i/8/30"

clearly refer to the purchasers of the respondent’'s

business. Getz cxplatned that this note was made

after he had had a conversation with respondent on the

telephone. He said that he introduced himscbl at

the commencement ol the conversalion as "Gety lTrom

Ferfecty Busincess Brokers”" and that thercaflter,

fellowing upon his request for payment of the commission,

the respondent said that the purchascrs were taking over



on [ August and he assured him that he would get his

commitssion. On the following day, 2% July, 1980,

appellants' attorney sent the following letter to

respondent:-

"We act Tor Messrs Perfecto Business
Brokers and have been itnstructed to
conmunicate with you relative to the

sale of your busincss.

With reference to the above matter clients
desire us to conflirm your advice to them

to the eflfect that you are handing over the
business to the purchaser on the Ist proximo
and that you would then eifect payment ol
the conmission duce to our clients. Our
clients look lTorward to receiving payinent

of such comnrission in due course."

This letter elicited the lollowing reply, dated

6 August, [980:-

"oam oo






