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J U D G M E N T NICHOLAS, J A 

This is an appeal in regard to sentence. 

The 
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The three appellants were charged respectively 

as accused Nos 1,2 and 4 with house-breaking with intent 

to rob, and robbery with aggravating circumstances as 

defined in s. 1 of the Criminal Procedure Act, No 51 of 

1977. 

The circumstances which gave rise to the charge 

were these. 

Mr. J J Bekker (aged 72 years) lived with his 

wife (aged 65 years) on a small-holding near Weenen in 

Natal. On the night of 23/24 November 1981, the couple 

retired to bed after closing the doors and windows and 

switching off all the electric lights. Shortly 

after midnight their sleep was disturbed. The 

lights 
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lights in the room were on and the doors were open. 

There were four men in the room (among them the three 

appellants), two on either side of the bed. They 

were all armed with cane-knives. No 4 accused also 

had a bayonet with a sharpened point. The fourth man 

had a revolver as well as a cane-knife. The accused 

asked, "Waar's die geld? Waar is die gewere?" 

Over a prolonged period they assaulted Mr and Mrs Bekker, 

striking them again and again, mostly with the flat side 

of the cane-knives and with open hands, and asking re­

peatedly for money and fire-arms. No 4 made as 

if to stab Mrs Bekker with his bayonet, and when Mr Bekker 

intervened 
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intervened to protect his wife, he was stabbed through the 

upper lip. There was repeated threats to kill Mr and 

Mrs Bekker if they did not comply with the demands of the 

accused. Eventually, Mr Bekker told his wife to give 

them the money and Mrs Bekker pointed out a cash box con­

taining some R800,00. The accused took this and also 

her wallet (containing about R318,99) which was lying 

on a single bed in the room. The men opened 

cupboards and drawers from which they took a variety of 

articles. One of them tore Mrs Bekker's watch from 

her wrist, and sat upon her and pressed what she thought 

was the blunt end of the bayonet in her mouth, causing her 

great pain. They locked Mr Bekker in the wardrobe, 

from 
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from which Mrs Bekker later released him. After the 

men left the house, Mr and Mrs Bekker made their separate 

ways to a neighbour's house. 

Both Mr and Mrs Bekker sustained numerous in­

juries on the face, torso, legs and arms. Most of these 

were superficial, consisting largely of bruises, abrasions 

and minor lacerations. Neither of them suffered any 

permanent physical injury. 

The three appellants were convicted of the offences 

as charged. A fourth accused (No 3) was aquitted. 

Accused No 1 had three previous convictions for 

house-breaking and theft: two on 25 April 1978, for which 

he 
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he was sentenced to imprisonment for 18 months and 3 years 

respectively, and one on 17 May 1978 for which he was sen­

tenced to 9 months imprisonment. The sentence imposed 

on him was one of 24 years imprisonment. 

The learned judge considered that the participa­

tion of Nos 2 and 4 was as culpable as that of accused No 1, 

but because they had clean records, they were each sentenced 

to imprisonment for 18 years. 

The three appellants were granted leave to appeal 

to this court against their sentences. 

In his judgment on sentence the learned trial 

judge said: 

"It 
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"It is now my task to determine an 

appropriate punishment for your crimes. 

It is clear that your deeds were pre­

meditated and carefully planned. You 

equipped yourselves in advance with 

lethal weapons. You, Ntshaba, provided 

yourself with a sharpened bayonet and 

your companion, who was not satisfacto­

rily identified at the trial, carried a 

firearm. It is not clear whether you 

armed yourselves with bush knives be­

fore breaking into the house of the 

complainants or whether you used those 

subsequently found to be missing from 

the complainants' home and I accept in 

your favour that the latter is what 

happened. Nonetheless you all equipped 

yourselves with bush knives before pro­

ceeding to the bedroom of the complainants 

and I am satisfied that you intended 

to use those deadly weapons if need be 

with lethal results. 

You threatened the complainants 

repeatedly with death. Had I been satis­

fied beyond reasonable doubt that you 

intended 
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intended to carry out that threat after 

they had been induced to hand over 

their money and firearms, you would have 

stood in considerable jeopardy of a 

death sentence yourselves. On the 

evidence before the Court, however, 

I cannot be certain that that was your 

intention for you may have been using 

the threat of death to induce the com­

plainants to reveal the whereabouts of their 

possessions without intending to carry 

it out. 

The nature of the injuries which 

you inflicted on the complainants, 

although they were numerous and painful, 

is also not indicative of an intention 

to kill. I must, therefore, accord 

you the benefit of this doubt and sen­

tence you on the basis that you did not 

in fact intend to kill the complainants 

after achieving your purpose. On the 

other hand, you undoubtedly intended 

to instil in them the fear of death 

and you well succeeded in your purpose. 

While 
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While they will recover from the physical 

injuries which you inflicted, I do not 

need a psychiatrist to tell me that 

your treatment of them has left them 

with a heritage of fear which will 

haunt them for the rest of their lives. 

What makes your crime particularly 

despicable is your choice of victims. 

This was an elderly, helpless couple, 

living out the rest of their days in 

the security of their home. You violated 

the sanctity of their home, you destroyed 

their peace of mind and you grossly and 

cruelly abused each of them in the pre­

sence of the other. Your conduct was 

a most grievous assault upon law and order. 

The requirements of society demand 

that this should be visited with a very 

heavy penalty which will not only be 

a just retribution for your crime but 

will also effectively deter others who may 

be tempted to prey upon the weak and help­

less as you have." 

In 
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In the assessment of an appropriate sentence, 

regard must be had inter alia to the main purposes of 

punishment mentioned by DAVIS AJA in R v. Swanepoel, 1945 

AD 444 at 455, namely, deterrent, preventive, reformative 

and retributive, (See S v. Whitehead, 1970(4) SA 424(A) at 

436 E-F; S v. Rabie, 1975(4) SA 855(A) at 862). 

Deterrence has been described as the "essential", 

"all important", "paramount" and "universally admitted" 

object of punishment. See R v. Swanepoel (supra) at 455. 

The other objects are accessory. The aspect of retribution 

is considered in modern times to be of lesser importance-

See R v. Karg, 1961(1) SA 231(A) per SCHREINER JA at 236A-B: 

"While the deterrent effect of punish­

ment has remained as important as ever, 

it 
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it is, I think, correct to say that the 

retributive aspect has tended to yield 

ground to the aspects of prevention and 

correction. That is no doubt a good 

thing. But the element of retribution, 

historically important, is by no means 

absent from the modern approach. It 

is not wrong that the natural indignation 

of interested persons and of the com­

munity at large should receive some recog­

nition in the sentences that Courts im­

pose, and it is not irrelevant to bear 

in mind that if sentences for serious 

crimes are too lenient, the administra­

tion of justice may fall into disrepute 

and injured persons may incline to take 

the law into their own hands. Naturally, 

righteous anger should not becloud 

judgment." 

In S v. Rabie, 1975(4) SA 855 (A) , HOLMES, JA 

said at 862 A-B: 

"The main purposes of punishment are 

deterrent 


