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IN THE _SUPREME COURT OF SOUTH_AFRICA
(APPELLATE DIVISION)

In the matter between:

SAMUEL  LACKAY .. .ciieernnrorncvonnscnns Appellant
and

THE STATE ...ttt it Respondent
CORAM: VILJOEN, JA, HOWARD et HEFER, AJJA
HEARD: 21 FEBRUARY 1984

DELIVERED: 26 MARCH 198¢%

JUDGMENT

VILJOEN, JA
During March (982 the appellant, (as
accused |) appeared with three others, Isak Prins

(accused /[....oceuun.



(accused 2), Justice Lackay {(accused 3) and Abraham
Simons (accused %) in the Graaff-Reinet Circuit Local
Division before Solomon J and two assessors on a charge
of murder. It was alleged that on or about |3 February
198! they murdered one Stephen Sr.nit (hereinafter referred
to as the deceased) in or near Cradock. Accused 3, a
younger brother of the appellant, was found not guilty
and discharged but the appellant whose age is reflected
on the charge sheet as 24 years, accused 2, a sixteen
year old youth, and accused 4, nicknamed Habu, a youth
of 14 years of age, were convicted. No extenuating

circumstances having been found in the appellant’'s case,



he was sentenced to death. Accused 2 was sentenced to

five years imprisonment, the whole of which term was

suspended for five years on certain conditions. Accused &

was sentenced to four years, the whole of which term was

likewise suspended on similar conditions. On 10 September

1982 and at Grahamstown applications were made on behalt

of the appellant before Soflomon J, firstly, for leave to

appeal against his conviction and sentence; secondly,

to lead further evidence and, finally, for a spectal

entry to be made in terms of s 317 of Act 51 of 1977.

Sotomon J refused all three applications. However,

on { March 1983 this Court granted the appellant leave



to appeal against the conviction of murder and the
finding that there were no extenuating circumstances
and referred the applications to lead further evidence
and for a special! entry to be made to this Court with a
recormmendation that the appeal and the two applications
be heard siﬁultaneously. On this basis the matter

was argued before this Court.

The deceased met his deakh in the Coloured
township of Michausdal, Cradock, on the night of 13 February
£1981. The evidence presented by the State'WBy be summarised
as follows. The deceased and éne Klaas Rondganger, both

young men, had had a few drinks at a shebeen and were

proceeding /..........



proceeding homewards on foot along Charles Street which
runs rogghly from south to north. At a spot more or
iess opposite the house of the Solomons family, of which
the State witness Eugene Solomons was a member, the
appellant, who was driving a bakkie with a canopy on the
back, drove this vehicle straight at the deceased and
Rondganger where they were walking off the road. He
stopped close to them and an argument ensued between the
appellant and the deceased. After some verbal exchanges
the: appellant got into his vehicle and drove back the

way he had come. He returned shortly thereafter with a

number of passengers in his vehicle. He stopped the

vehicle /..o,



vehicle near the deceased and Rondganger who had by that
time proceeded as far as the corner of Charles and Hilary
streets., The appellant and accused 3 alighted and started
attacking the deceased, accused 3 with a ;pade and the
~appellant with a weapon which looked like an iron bar.
The deceased was struck down twice but each time got up
and tried to flee. At about the time he was struck down
the second time a car came down Hilary street. The
deceased fled up Hilary street with-the appellant and
accused 2 and 4 in hot pursuit. Accused ? returned to
the bakkie and drove it in the direction in which the

others were running. When the deceased reached Eugene

street J.o.oneienann



street which runs parallel to Charles street he turned left
and ran for a short distance before turning right into
Aiken street. On the south-eastern co;ner of Eugene
and Aiken streets, while being pursued by the appellant
and accused 2 and 4 and shortly before accused 3 drove
up Aiken street in the bakkie, the deceased scaled a
fence, ran into a private yard and disappeared out of
stght of his pursuers. Accused 3 drove the bakkie and
the appelilant and accused 2 and 4% ran up Aiken street
to thé corner of Lynley street where the bakkie stop-
ped. When the appellant and accused 2 and % arrived all

four accused stood discussing the disappearance of the

deceased. /... v



deceased. Accused 3 got info the bakkie once more,

dr;ve round the corner of Lynley street for a short dis-
tance, stopped again and waited, talking to the other
accused who were walking up and down in that vicinity
looking for the deceased who at that moment lay hidden
underneath a motor vehicle parked in the driveway of
pr&vate premises facing Lynley street. While the appel-
lant and accused 2 and 4 were still searching the area

the deceased suddenly emerged from his hiding place

"and decided to make a da%sh for safety across Lynley street

to the east to an open stretch of ground between Lynley

and Derick streets. He was, however, noticed by his

pursuers [..... Ceee



pursuers who immediately gave chase. Accused 2 was the
first to catch up with him and started hitting him with
what appeared to the State witnesses to be

an iron bar. The appellant and accuseg 4 who were

not far behind pelted him with stones. Under this
onslaught the deceased collapsed in a shallow foundation
trench where his pursuers proceeded to assault him
severely, accused 2 hitting him repeatedly with the

iron bar mostly over his head, and the appel;ant and accused
_ i stoning him. Eventually accused 2, who had at some

stage in the course. of the events sustained a severe cut

to his left arm,desisted and turned away. Accused &

also /.ooveenen.,



10.

also stopped, and it was the appellant who delivered

the coup de grace by picking up a large stone and

hurling it with force at the deceased's® head. When the
stone landed the witnesées heard a cracking sound. The
appellant was thereafter heard to say:- "Nou is ek
tevrede die vark is vrek.” The bakkie,.driven by
accused 3, arrived on the scene at that moment and all
four accused left the scene in the bakkie. K and drove

to the Lackéys’ shop. Th?reafter appellant and accused
2 and 4 drove to the hospital where the wound to the
second accused’s arm was attended to and sutured. While
they were still at the casualty section of the hospital

Sergeant Erasmus arrived to arrest them. When questioned

as /o--uc--toc



Ii.

as to what weapon they had used upon the deceased a
Bierie, the knob of which was covered with blood, was
produced from the van and pointed out to Erasmus as the
weapon used.

Sergeant Mongie who arrived on the scene
soon after the assault picked up a knife close to the
dead body of the deceased. . This, inferentially, was
the knife with which the deceased caused the injury to
the second accused's arm. Dr Schoeman who conducted the
;ost mortem examination on the accused testified that
Ehere were numerous injuries to the head. Death was

caused by cerebral haemorrhage and a fracture of the

skull, he said. The doctor found no fewer than eleven lacerations



12,

on the head and a depressed fracture of the occipital
region of the skull.  The skul! fracture was consistent
with a large stone having been dropped onto the head from
a constderable height or hurled at it with brute force,
he said. The kierie which, according the accused, was
used on the deceased was shown to the doctor when he was
cross-examined by counsel for accused 2. The following
questions and answers wére recorded:-

"Sou dit moontlik wees om die fraktuur soos u
aangedui het wat die skedel ingeduik het, sou
dit moontlik die gevolg kon wees van 'n aanval
met m kierie s0 dun soos hierdie, of sou u
verwag dat dit 'n groter en swaarder instrument

sou wees? --- Ek sou regtig verwag dat dit 'n

groter en swaarder voorwerp moes gewees het.

SOU ’.o..-c.ooo



13.

Sou dit moontlik wees ... {tussenbei) ... ---
Dit is moont!lik om 'n skedelfraktuur te bewerk-
stellig met 'n kierie van daardie aard, maar
weens die grootte van die fraktuur sou ek per-
soonlik verwag dat dit 'n groter voorwerp ...
(tussenbei} .. --- Dit is nie onmoontlik nie,

maar ek sou sé dit is onwaarskynlik.

Onwaarskynlik dat 'n skedelfraktuur soos hierdie

met 'n kierie .. {tussenbei} .. --- Dit is korrek.

Sou dit eerder strook met die toedien van 'n
klip wat gegooi word van 'n staande posisie op
die hoof van die slagoffer wat op die grond

187 --- 'n Redelike groot klip, ja."

The appellant's evidence was that he and
accused 2 and % were on their way to deliver groceries
|

at a certain address in the neighbourhood when they came

upon one person who was walking in Charles street blocking

the /oo,






