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J U D G M E N T 

MILLER, JA :-

The appellant company was incorporated 

in December 1971 with an authorized share capital of 

4 000 / 
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4 000 shares of R1-00 each. It owed its formation 

to the decision of six removal contractors to form a 

"consortium" of such contractors for the purpose of 

co-ordination of removals throughout the Republic of 

South Africa and for "the joint development and mainte = 

nance of the standards of operation of the individual 

members of the consortium". Each of the six con = 

tractors, of whom the respondent company was one, 

subscribed for and was allotted 500 shares in the 

appellant. Each of the members became entitled by 

virtue of such shareholding to use the name, Afrovan, 

in association with its own name for purposes of 

advertising its business as a removal contractor. 

At the / 
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At the time of the occurrences which gave rise to 

this litigation, the respondent was still a member, 

holding 500 shares, together with six other members 

who were all engaged in the business of furniture 

removers and carriers. 

It is common cause that after incorporation, 

when the appellant had become known for its activities 

as the controlling medium of the consortium, it's board 

found it necessary to amend the Articles of Association, 

more particularly in order to vest the board with powers 

relating to the shareholding of members including 

transfers of members' shares, and to make provision for 

better control by the board of the activities of members 

of the / . . . . 
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of the consortium. Art 36 bis thus found its way 

into the Articles of Association. We are primarily 

concerned in this case with the provisions of para (b) 

of the article, but it is, I think, desirable to 

reproduce the whole of art 36 bis. It reads:-

"(a) Shares may only be allotted to, registered 

in the name of, or held by a registered 

furniture remover or carrier. Should 

any shareholder, thus qualified, cease 

at any time to hold the necessary qualifi= 

cations, the shares held by such share= holder shall immediately revert to the 

control of the directors. The directors 

shall be empowered to dispose of the 

reversionary shareholding to whom they 

think fit, at what in their opinion is 

the best obtainable price, whereupon the 

directors shall account to the disqualified 

shareholder for the amount of the price 

received less the costs of disposal. 

(b) / 
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b) In the event of there being a change in 

the ownership of the major domestic share= 

holding of a member company, or of the 

beneficial ownership of a member firm not 

being a company, such change shall be 

reported to the directors of the company 

who may direct the member to surrender its 

shareholding in the company to the control 

of the directors, who shall be entitled to 
dispose thereof as set out in the previous sub-clause 

but included in the powers of the directors 

in terms of this clause shall be the power 

to re-allocate the shareholding in this 

company to the said member company, on such 

terms as the directors may deem it desirable 
to impose. 

(c) Should any member resign or be expelled or 

forbidden from operating within the group, 

the shares in this company held by that 

member shall automatically revert to the 

control of the Directors as set out in 

sub-clause (a) above. 

(d) Immediately a member's shares are required 

to revert to the control of the directors he may not continue advertising his membership of this company or using the name of the company / .... 
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company, and the directors shall be 

free to advertise publically that the 

member has withdrawn from the Group. 

(e) Any decision relating to the establishment 

or imposition of power to expel any member 

shall be reserved for decision at a 

Special General Meeting of the Company 

only, and a resolution so to expel, except 

as provided in Article 86 (bis) (a), or a 

resolution authorising the Directors to 

exercise an unlimited power to expel any 

member or direct any shareholder to allow 

its shares to revert to the control of the 

Directors shall only be passed on a unanimous 

vote by all shareholders entitled to attend 

the Special General Meeting." 

The / 
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The shares in the respondent company 

(which I shall henceforth call "Wellsted" - and the 

appellant company, "Afrovan") were at the time of the 

incorporation of Afrovan held by members of the Kaye 

family. Denis Kaye ("Kaye") was a director of Wellsted 

and also of Afrovan and he represented Wellsted on 

the Afrovan board.-

It appears that during September 1979 Kaye 

and other members of the Kaye family, without giving 

notice thereof to Afrovan, transferred their shareholding 

in Wellsted to "a family holding company" called Pickfords 

Holdings (Pty) Ltd ("Pickfords"). The reason for not 

reporting such transfer to Afrovan in terms of para (b) 

of art / 
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of art 36 bis was, according to Kaye, that Pickfords 

being a holding company of the Kaye family, the shares 

were, despite transfer to Pickfords, still "beneficially 

owned" by members of the Kaye family. The suggestion 

which I think is implicit in that explanation is that 

although there may have been, in form, a change in the 

ownership of the major domestic shareholding of Wellsted 

by virtue of the transfer to Pickfords, it was not such 

a "change" as was envisaged in para (b) of art 36 bis 

because the Kaye family, through Pickfords, were for 

practical purposes still at the helm of Wellsted. 

About a year later, the Unisec Group Ltd acquired 80% 

of Pickford's shares, thus gaining control of Pickfords. 

Thereafter / 
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Thereafter, towards the end of December 1980, 

Kaye informed Afrovan that the controlling shareholding 

in Wellsted had been transferred to the Unisec Group 

Ltd. There is uncertainty concerning the precise 

form of this communication; Kaye's recollection appears 

to be that he reported to Pettit, the executive 

officer of Afrovan, that the Unisec Group Ltd had 

acquired "the Wellsted business". What is not in dispute, 

however, is (i) that at the time of that communication 

Afrovan was wholly unaware of the previous transfer of 

the Kaye family's shareholding to Pickfords; (ii) that 

whatever the exact terminology used by Kaye was, the 

information he intended to convey, actually conveyed 

and was / 
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and was understood to have conveyed to Afrovan in 

December 1980 was,that there had been a change in the 

ownership of the major domestic shareholding of 

Wellsted, by virtue of the disposal and transference 

of the controlling shareholding to the Unisec Group 

Ltd. A result of the passing of this information to 

Afrovan was that a meeting of the directors ("the board") 

of Afrovan was held on 11 February 1981. The minutes 

of the meeting reveal that one of the objects of such 

meeting was to deal with an application by Wellsted 

"to retain the Afrovan franchise" notwithstanding 

"the sale of Wellsted's business to Unisec". 

(A similar application was made by another member of 

the / 
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the consortium, Reid's Transport (Pty) Ltd, which 

had also effected a change in its shareholding such as 

is referred to in art 36 bis (b).) 

Kaye was present at the meeting and according 

to the minutes apparently supported Wellsted's application 

to retain the Afrovan franchise by explaining to the 

board "the nature of " the company which had purchased 

the shares, "and its intent". 

It is common cause that thereafter Kaye (and 

the representative of Reid's Transport (Pty) Ltd) left 

the meeting, by agreement, to enable the remaining 

members of the board freely to discuss the merits of the 

respective applications and, no doubt, to arrive at 

decisions / 
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decisions thereon. After what is described in the 

minutes as a "long discussion" the board announced 

that their decision was that Wellsted's shares in 

Afrovan were to be placed under the control of Afrovan 

to enable it to deal with them in terms of art 36 bis 

(b); i.e., to allocate them to other carriers. 

Wellsted would also be required to cease to use the name 

"Afrovan" in association with its own name in the 

carrying on of its removal business and to remove from 

vehicles, equipment, and other objects all signs of 

association with Afrovan. Kaye immediately said that 

his company (Wellsted) "would not accept the decision 

of the board, would not discontinue advertising Afrovan 

and would contest the matter legally". 

When / 


