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RABIE, CJ
This is a review of taxaticn in terms of Rule
9 of the rules of this Court. The applicants were

the successful respeondents in the appeal reported

as Standard Bank of South Africa Ltd and Another v.

Ocean Commodities Inc and Others, 1983(1) S.A. 276

{A.)}, in which the following order was made : '"The

appeal is dismissed with costs, such costs to include

the costs of two counsel .

Pursuant to the aforesaid order the

respondents submitted a bill of costs between party

and party for taxation which included the following



A,

items

"21

22

24

25

26 .

27

I R I

cevsess paid senior counsel

on headS L L B B N R R A B N R ) Rl 200_00

....... paid junior counsel

on heads ...ceeieeenn sssess R 8B0O0-00

«ssa.. paid counsel's and
attorney's air fares (3 x

R138) B P & W ¥ M W OB RN AN S A MW WS = &@m R 414-00

ersrsses paid counsel's and

attorney's hotel expenses.. R 214-91

" paid senior. counsel

on arguing appeal .........R10 500-00

saveass paid junior counsel on

arguing appeal ....-.ss00a- R 7 O00-00"

The taxing master taxed off the entire amounts claimed

in items 21, 22, 24 and 25. In item 26 he taxed off

the/.l...



the amount of R6 500, and in item 25, R4 300, there?y
allowing a fee of R4 000 in the case of senior counsel,
and a fee of R2 700 in the case of junior counsel.

It appears from tﬁe taxing master's report, furnished

in terms of Rule 9(4), that he allowed each of the

said fees of R4 D00 and RZ2 700 as a composite fee for the
appeal, i.e., as a fee for preparing for the appeal,
drawing the heads of argument and appearing in court

to argue the appeal.

The question as to when thé Court
will interfere with rulings made by the taxing master

in the exercise of the discretion he enjoys when

taxing/-.eeaceos



taxing bills of costs, was dealt with by this Court

in the case of Legal and General Assurance Society

Ltd v. Lieberum, N.0. and Ancther, 1968(1) S.A. 473.

In that case Potgieter, J.A,, delivering the judgment

of the Court, stated (at p. 478 G) that -

"the review referred tce in Appellate
Division Rule 9(1) confers upon this
Court the wider exercise of supervision
envisaged by Innes, C.J., in this

decision (i.e. Johannesburg Consolidated

Investment Co. v., Johannesburg Town

Council, 1903 T.S. 111). The Court,
therefore, has the power to correct
the Taxing Master's ruling net only
on the grounds stated in Shidiack’®s

case (i.e., Shidiack v. Union Government,

1912 A.D. 642) but also when it is

clearly satisf'ied that he was wrong.



In the course

with apparent

said that the

with a ruling

Of course, the Court will interfere

on this ground only when it is in the

same or in a better position than the

Taxing Master to determine the point

in issue.!

of his judgment Potgieter, J.A., referred,

approval, to decisions in which it was

Court would be entitled to interfere

by a taxing master only if it were

satisfied that the taxing master was '"clearly wrong”

(see Century Trading Co. (Pty) Ltd v. The Taxing

Master and Ancther, 1958(1) S.A., 78 (W.) at p. 84

E; Adamant Laboratories (Pty) Ltd v. General Electric

363

Co., 1964(3) $.A. (T)/at p. 366 F-G), and it would

therefore/ ..o



therefore seem doubtful whether the learned Judge
intended to lay down a test different from the one
mentioned in the earlier cases. (See alsc the

remarks of Botha, J., in Noel Lancaster Sands (Pty)

Ltd v. Theron and Others, 1975 (2) S.A. 280 (T) at

pp. 282H -~ 283 C.) In Scott and Another v. Poupard

and Another, 1872(1) S.A. 686 (A.) this Court (per

Jansen, J.A.), applying the test laid down in the

above-quoted passage in the Legal and General

Assurance Society case, set aside a ruling by the
taxing master on the ground that had he had "clearly errec

in his assessment of inter alia the complexity of




the appeal in issue in that case. This case indicates,

I think, that the Court was of the view that the

test as FTormulated by Potgieter, J.A., in the Legal

and General Assurance Society case, supra, and the

statement that the Court will interfere with a ruling

of a taxing master only if it is satisfied that he

was clearly wrong, are merely two ways of saying the

same thing. I think, with respect, that it is

pettep to state the test to be that the Court

must be satisfied that the taxing mastér was clearly

wrong before it will interfere with a ruling made by

him, since it indicates somewhat more clearly than

does/ ce st
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dogs the fcr@ulation of the Fest by Potgieter, J.A.,
what the teét actually involves, viz. that the Court
will not interfere with a ruling made by the‘taxing
master in every case where its view of the matter
in dispute.. differs from that of the taxing master,
but only when it is .satisfied that the taxing
master's view of the matter differs so materially
from %ts owﬁ that it should be Held to vitiate his
ruling.

I turn now to applicants' attack on

the taxing master's ruling in respect of the various

items mentioned above,

Ttems/.. ceeee-



10

Items 21 and 22 : Heads of argument

The applicants contend that the
taxing master shou}d have alléwéd separate fees for
the drawing of heads of argument.and that he erred
in altowing a composite fee relating to the whole
of the appeal, as mentioned above. It appears
from the taxing master's report that it has aiways-
been the practice of the taxing master of this Court
to determine a composite fee for the whole of an
appeal, and to make allowance for the drawing
of heads of argument when determining that fee.

The applicants accept this to have been the case up -

tO/ e e nnns



11
to ?ow, but they submit that the reéent aﬁendment to
Rule 8(1? has made it necessary to alter this practice,
In terms of this amendment, introduced by GN R248
of 8 February 1980, parties to an appeal mzay be
required, if so decided by tﬁe Chief:Justice,?to
lodge their heads of argument with the registrar of
the Court,before a date has been allocated for the
hearing of the appeal, and the applicants' coritention
is that where heads of argument are called for at
suqh an early‘stage, "the successful party will

only receive his full indemnity if a separate fee

is allowed for heads of argument."” (The quotation

318/ c et aas



12
is from counsel's heads of argumen;.) It is sub-
mitted that when counsel is required to draw heads
of argument well before the appeal (as happened in
the pfésent case), he will have to work up the
appeal again before*pE‘appears in Court. -Consequently,
it is said, a separate fee should be allowed for
the drawing of heads of argument. The submission
has no real substance. Heads of argument are drawn
when counsel has done his research and prepared for
thelappeal. They reflect " the result of that

research and preparation, and if counsel should

thereafter, due to the lapse of time, regard it as

NECESSArY/ ceosaveans
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necessary to consider them again, che extra work
involved'will normally not be so substantial as to
warrant a sépérate fee. A tgxing master could, of
course, depending on the circumstances, and if
persuaded that the extra work -was such as to~warrgnt--
his doing so, make allowaﬁc_e for that work when
determining'g composite fee for the whole of the
appeal. I may add .in this connection that the taxing
" master states in his report that, in considering
the question of counsel's fees, he had regard inter
alia to '"die feit dat argumentshoofde elf maande

voor die verhoor van die appél aangevra is." The

applicants were asked on 24 June 1981 to lodge their

head.s/.-..'-....






