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J U D G M E N T 

JOUBERT, J.A.: 

/This ... 
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This is an appeal against the judgment of 

O'DONOVAN, J., in the Witwatersrand Local Division 

dismissing the application of the present appellant, 

Helen Vilma Braun (to whom I shall also refer as, "Helen",), 

one of the beneficiaries under the will of the late 

Annie Mary Botha, born Holley, (the "testatrix"), for 

an order declaring that clause 4 of the said will is 

invalid and that the residue of her estate is to 

devolve as on intestacy. 

The testatrix who died on 4 March 1981 

was survived, inter alios, by (i) Helen, her only 

daughter, (ii) her only son Frederick Christian George 

Botha (to whom I shall refer as "Frederick") and 

/ (iii) .-
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(iii) certain grandchildren. It is not necessary 

for purposes of this judgment to mention the names 

of her grandchildren and her other relatives. In 

clause 2 of her will the testatrix nominated Frederick 

and Basil Edward John Blann as her executors and 

administrators. In clause 3 she bequeathed certain 

pre-legacies. In clause 4 she purported to create 

a trust in respect of the residue of her estate. Clause 

4 of her will is in these terms : 

"I give, devise and bequeath the whole 

of the rest, residue and remainder of 

my Estate, whether movable or immovable 

/and 
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and wheresoever situate, and whether 

the same be in possession, reversion, 

remainder, expectancy or contingency, 

unto and in favour of my Administrators, 

to be held by them in trust for the 

following intents and purposes, and 

upon the following terms and 

conditions:-

(a) My Administrators shall have the 

widest and most unrestricted powers 

of investment and reinvestment of the 

capital (which expression when used 

in this Will shall include any in= 

come added to the capital), including 

the power to mortgage, pledge, 

hypothecate or otherwise encumber any 

asset forming part of the capita]. 

(b) My Administrators shall apply such 

portion as they deem fit of the net 

income accruing from the capital held 

in trust in such proportions as they 

shall from time to time determine 

for the benefit and advantage of one, 

more or all of : 

/(i) 
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(i) Frederick; 

(ii) Helen; 

(iii) FAITH BOTHA (born Fisher), the 

present wife of Frederick for so 

long as she is married to him, or 

during her widowhood, before re= 

marriage, if she shall survive him 

and the marriage between them shall 

not have been dissolved at the date 

of his death; 

(iv) The lawful issue of Frederick; 

(v) The lawful issue of Helen; 

and shall add such portion of the 

net income as is not so applied 

to the capital held in trust. 

(c) The trust herein created shall terminate:-

(i) As to one-half of the then capital 

on the death of the first dying 

of Frederick or Helen or on 31 

December 1984, whichever event 

shall be the later; 

(ii) As to the capital still held in 

trust after the application of 

the provisions of sub-Clause (c)(i) 

/of 
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of this Clause on the death of 

the last dying of Frederick or 

Helen or on 31 December 1984,whichever 

event shall be the later; 

provided that my Administrators 

shall be empowered, notwithstanding 

the aforegoing, to postpone the 

termination of the trust in whole 

or in part for such period and on 

such conditions as they may determine. 

(d) On the determination of the trust as 

to the one-half referred to in sub-

Clause (c)(i) of this Clause and as 

to the complete trust as provided in 

sub-Clause (c)(ii) of this Clause, 

or on any postponed termination in 

terms of the proviso to sub-Clause (c) 

of this Clause, the capital concerned 

shall be paid to one, more or all of 

the persons referred to in sub-Clauses 

(b)(iv) and (v) of this Clause in such 

proportions as my Administrators shall 

determine provided that if any of the 

said persons be deceased leaving lawful 

/issue ... 
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issue surviving him or her my Administra= 

tors shall be empowered to apply such 

portion of the capital as they determine 

to the creation of a trust for such 

lawful issue for such period and subject 

to such terms and conditions and under 

the control of such Trustees as my 

Administrators shall determine." 

(My underlining). I shall herein= 

after refer to the underlined words as the "proviso to 

clause 4(d)". 

The appellant's application was opposed in 

the Court a quo by Frederick and the said Blann in 

their capacities as executors testamentary. They are 

the present first respondents. The Master who has 

been joined nominally is the present second respondent. 

/No 
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No relief is claimed against him. 

At the hearing of the appeal this Court . 

appointed Miss Kuper to act as curatrix ad litem to 

the unborn grandchildren and great-grandchildren of the 

testatrix. Her report was filed early in January 1984 

with the Registrar of this Court. 

It is common cause that the testatrix 

intended to create a discretionary trust in clause 4 

by conferring on her administrators as trustees, among 

other things, a power of appointment to select the income 

and capital beneficiaries of the trust from a designated 

group of persons. The appellant in her founding 

/affidavit ... 
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affidavit challenged the validity of the trust on the 

ground that the conferment of discretionary powers of 

appointment on the administrators was invalid and 

unenforceable in law. The gist of the argument on 

behalf of the appellant is that a discretionary trust 

of the nature contained in clause 4 is invalid since 

our law does not allow the conferment of such discretionary 

powers on trustees who have no beneficial interests 

in the property in question. 

Roman law required a testator to execute 

his will personally. This was implicit in the rules 

/of 
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of Roman law which prescribed the formalities for the 

execution of the various forms of acknowledged: wills. 

It was a fundamental principle of Roman law that a 

testator could not validly delegate his will-making 

power to a third party. In his Conclusiones Practicabiles, 

pars 3 conclusio 2 nr 37, Berlichius (1586-1638) stated 

the obvious with reference to Roman law, viz. that 

a will could not be validly executed by an agent or a 

representative : Sed testamentum per procuratorem fieri 

non potest, D 28.5.32, D 35.1.52. The Roman jurists 

included in the delegation of will-making power those 

instances where a testator in his will made the 

/nomination 
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nomination of his heir directly dependent on the will, 

approval or discretion (arbitrium) of a third party. 

Instances of such nominations which were considered to 

be invalid were, e.g. Quos Titius voluerit (Those whom 

Titius has so willed) in D 28.5.32 pr., Si Titius 

voluerit, Sempronius heres esto (Let Sempronius be 

heir to me if Titius has so willed) in D 28.5.69(68). 

Similarly, the bequest of a legacy was void if it 

was made directly dependent on the will, approval or 

discretion (arbitrium)of a third party, e.g. Si Maevius 

voluerit, Titio decern do (I give ten aurei to Titius 

if Maevius should consent) in D 35.1.52. The non­

delegation 




