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J U D G M E N T 

VILJOEN, JA 

In the magistrate's court for the regional 

division of Natal held at Durban the appellant faced 

2/.... a charge 



2. 

a charge of rape but was convicted of attempted 

rape and sentenced to five years' imprisonment. 

His appeal against both his conviction and his 

sentence to the Natal Provincial Division of the 

Supreme Court failed, as did his application before 

that Court to appeal to this Court. With the leave 

of this Court, however, the appellant now comes on 

appeal against his sentence only. 

The complainant was at the time of the 

offence a sixteen year old girl. The appellant's 

age is reflected on the charge sheet as 23 years. 

The circumstances under which the offence 

was held to have been committed appear from the 

evidence of the complainant as paraphrased by the 

3/.... magistrate: 



3. 

magistrate: 

"On the relevant date at about 2.20 pm she and 

a friend, Gail, sat on the verandah of the 

Malibu Hotel in Durban. They are both students 

at a secretarial college and live in the same 

hostel. They had come from college and intended 

going to the discotheque in the hotel's 

Port-O-Call which opens at about 17h30. They 

were drinking a beer when they were joined by 

four men, namely the accused, Peter Lucas and 

two others whose names are unimportant. She 

did not know any of them. The men arrived in 

pairs but she could not say, with certainty, 

who arrived first. But be that as it may, they 

all conversed and afterwards, at Peter's request, 

she accompanied him to a bottle store where she 

bought him a bottle of rum, (he had promised to 

refund her the money for it). When they got 

back to their table on the verandah the bottle was 

opened and concealed between Peter's legs under 

the table. Cokes were ordered from the hotel 

and the men drank rum and Coke. After the girls 

had each consumed two beers they were requested 

to accompany Peter and the accused to the latter's 

flat, which was nearby, so that the two men could 

change into suitable clothing for the disco. They 

were told that it would not take long and that 

4/.... they 



4. 

they would return soon. They agreed and en 

route a bottle of Coke was purchased by one of 

the two men. When they arrived at the flat, 

which is situated on the second floor, she 

and Gail were sober. They had not consumed any 

other than the two beers previously mentioned. 

She is used to having beer with her parents in 

Zambia. 

When they arrived at the flat they were invited 

in and offered rum and Coke. Gail tasted her 

drink, found it too strong and left it alone. 

The complainant did not drink hers. The accused 

and Peter each had two drinks, whereupon the 

accused had a bath, whilst the girls prepared 

snacks. After the accused had had his bath 

they ate the snacks and the men continued drinking. 

Afterwards the complainant used the toilet in the 

bathroom and when she came out Peter pushed her 

back and she heard the accused say he was going 

to lock them up in the bathroom. 

In the bathroom Peter kissed, or at least tried to 

kiss her but she pushed him away, walked out and 

returned to the couch where the others were. 

Whilst on the couch Peter again kissed her and 

started vomiting. He then got up and lay on the 

5/.... bed. 



5. 

bed. Gail also got up to fetch a glass of 

water but the accused grabbed hold of her 

and pushed her onto the bed where Peter had 

been lying a little earlier on. She heard 

Gail crying and asking the accused to leave 

her alone; she was unable to help Gail 

because Peter was then pinning her down on 

the couch. She could not see what was 

happening to Gail who was on the bed behind 

the couch. When she tried to look Peter 

pulled her shoulders around. Afterwards the 

accused came over to the couch and Peter then 

let go of her and she noticed that Gail had 

left the flat. 

During this incident, she says, the accused 

and Peter were becoming aggressive, used foul 

language and: 'were on their way to getting 

drunk.' When she saw that Gail had left she 

said that she was going to leave but the 

accused told her to clear the dishes and 

called her a Coolie bitch and enquired whether 

she enjoyed being one. That apparently annoyed 

her, she dropped the dishes which she had in her 

hand and ran towards the front door but Peter 

got there first and wouldn't let her out. She 

begged him to let her go but he refused so 

6/.... she 



6. 

she sat on the floor by the door. The 

accused then pulled her up by the hair, 

threw her onto the bed and in vulgar 

language told her that he was going to 

have intercourse with her. He pinned her 

down on her back with her hands at her 

sides and managed to slip out of his 

corduroy pants which he was wearing without 

underpants. She could see his erect penis. 

Whilst on top of her he tore her panties. 

She was afraid the accused would hit her 

if she resisted (She said she was limp 

with fear), but when he inserted his penis 

she felt a sharp pain in her vaginal area, 

panicked and pushed him away. She was very 

upset at the time and ran out of the flat 

along the corridor. When it appeared that 

she was running to a dead-end she turned 

around, ran in the opposite direction and 

saw the accused and Peter standing in the 

doorway of their flat. She became so 

frightened that she contemplated throwing 

herself over the side. She then saw Gail, 

Mr Cunningham and two other males coming 

up the stairs to the second floor and ran 

towards them. The males spoke to the 

accused but she was crying so much at the 

7/.... time 



7. 

time that she could not hear what was being 

said. She could see Gail was angry and 

heard her yelling at the accused and Peter. 

She left her books in the flat and returned 

with Gail and the others to Claridges Hotel 

where she told Gail that he had pulled up 

her skirt and tore her panties which, 

incidentally, she threw into the dustbin 

but did not specifically mention the inter­

course part of the incident because she 

believed that Gail had guessed what the 

accused had done to her. 

At the hotel she also met an attorney. He 

escorted her back to the accused's flat but 

when they arrived there there was no one in. 

She had no family in Durban to turn to for 

advice and it did not occur to her to report 

the incident to the police. 

The following day Gail telephoned an ex-

policeman who accompanied them to the 

accused's flat; he was out and, with 

the caretaker's assistance, they managed 

to get their books which they had left in 

the flat. 

The police were informed of the incident and 

8/... she 



8. 

she was taken to the district surgeon 

for an examination. She could not 

remember clearly whether she did have 

a bath after the incident and before 

the examination. She seemed to remember 

sitting on the side of a bath washing 

herself without allowing the water to 

enter her vaginal area." 

The magistrate convicted the appellant 

of attempted rape on the following basis: 

"Only one point requires further consideration 

and that is whether penetration had taken 

place or not. Complainant said that when 

accused's penis made contact with her vaginal 

area she felt a sharp pain, panicked and 

pushed him off. It seems that he ejaculated 

on contact which, incidentally, probably 

explains why he lost interest in her so soon 

afterwards. That incident lasted a very 

short while and in view of the district 

surgeon's evidence there is some doubt 

whether penetration had taken place. There 

is, however, not the slightest doubt that 

he had attempted to penetrate her and he is 

guilty of an attempted rape." 

9/.... In 



9-

In sentencing the appellant the magistrate 

took into account the prevalence of rape in the area. 

He said: 

"Hardly a day goes by without the local courts 

dealing with one or more of these cases. And, 

as the prosecutor has indicated, they seem to be 

on the increase. It seems that the short terms 

of imprisonment which have been imposed in the 

past have not acted as sufficient deterrent. 

Parliament has set its face against this type 

of offence and has provided for the death 

penalty to be imposed in appropriate cases." 

He found that when the appellant committed 

the offence he knew exactly what he was doing, but 

accepted in his favour that at the time he was 

intoxicated to some extent. The magistrate took 

into account the circumstances which prevailed 

when the appellant committed the offence. He 

addressed the appellant thus: 

10/...."You 


