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JUDGMENT

KOTZE, J A

This appeal by the six appellants raises the

question......... /2



gquestion of the Iimmunity conferred upon witnesses

(who are also parties to an action), advocates and attorneys
with reference to defamatory statements made in the course

of judicial proceedings. In a defamation action tried by

e

VAN REENEN, J 1n the Transvaal Provincial Division

-
g -

a Joint and several award of damages in the sum of R> 000,00

with costs was made in favour of the respondent against
the six appellants. I shall, for reasons of convenience,

refer to the respondent as Venter: and to the appellants as Joubert,

)

Uys and Laubscher respectively.

Carolina, Emata, Zeiss,

Collectively I shall refer to the appellants as the defen-

dants.

at the outset, to provide a

It is necessary,

chronology..... /3



chreonology of certain legal proceedings and salient features

thereof which form an essential part of the background
to the appeal.

—

P e

(All references to such proceedings are,
except where otherwise stated, references to proceedings

in the Transvaal Provincial Division).

On the 17th May
1976 Joubert urgently applied for and obtained ( per ESSELEN,

A J ) provisional winding-up orders against Carclina and
shareholder.
@

Emata of which companies he was a director and majority

Three days later the Master of the Supreme
Court appointed Venter,

a director of Maurice Schwartz,

Venter and Associates Ltd. an¢, as at that date, a professional

liquidator for a period in excess of twenty years, as provisional

ligquidator of Carolina and Emata.

On the 13th August 1976

CURLEWIS. .. .. ... .. /4
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CURLEWIS, J set aside the provisional winding-up corders on
application by Joubert. In consequence the appointments

of Venter lapsed. On the 22nd March 1977 MELAMET, J, ©On
application of Joubert, ordered the call%nq of meetings in
terms of sec. 311{(1) of the Companies Act, 1973 of preferent

and concurrent creditors of Carolina and Emata by one Kotze

to consider offers of compromise proposed by Joubert. ELQFF,
J , sanctioned the said offers on the 9th August 1277. The
said offers nominated Kotze as “"receiver" {("ontvanger"} on
behalf of the créditors- On the 27th January 1978 HUMAN, J

issued rules nisi on application by Kotze (hereinafter palled the Kotze
applications) calling upon interested persons and upon Carclina,’ Emata,
all creditors and Joubert (the last four bheing specially referred to
in the rule) to show cause why Kotze should not be

released
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released from his offices as receiver and why M J F Potgieter
should not be appointed in his stead. A strange and to-
tally unexplained feature of the Kotze applications was a
purported coffer of compromise annexed thereto which nomi-
nated Kotze and Venter as joint receivers. No such offer

of compromise nominating Kotze and Venter as joint recelivers
had in truth ever been made, and in what follows I shall
refer to the said document as "the false offer of compromise".

The Master of the Supreme Court (upon whom copies of the
rules were served} filed a report dated 17th February 1978
in which he objected to Potgieter's appointmentland, being
under the mistaken impression {(induced by the false offer
of compromise) that Kotze and Venter had been appointed
joint receivers, commented that he could not say whether
all the creditors would support vVenter as sole receiver
and recommended that

"Venter...... /6




"Venter gelas word om n byeenkoms van al
die betrokke skuldeisers te belé....

vir die verkiesing vaﬁ 'n vervangende
-ontvanger en om verslag aan die

Agbare Hof te doen sodat die aanstelling
bekragtig kan word. Indien nodig
veirklaar ek my bereid om as voor:-

sitter op te tree.”
During March 1978, Venter filed affidavits in the Kotze
applications (served only on the Master and Kotze) which
included the following paragraphs:
> "3.0. I have read all the papers filed in
the above matter including, in par-

ticular, the Master's Report and

insofar as the




7.0.

above Honourable Court sees fit to
appoint me as Receiver I willingly
accept such appointment subject to
such terms and, conditions as the Hon-

ourable Court may direct.”

I became aware for the first time on

the 3rd March, 1978, that I had been
appointed as a Jjoint Receilver with cer-
tain Ge;hérdus Dawid Kotze in the above
matter pursuant to an Order of this.
Honourable Court. At no stage whatever
was I requested so to act as,Receivef
noy did I ever consent elther to my
nomination as Receiver or to my appoint-

ment as such.

My first intimation regarding my involve-
ment in this matter was on the 3rd

March, 1978 when I called upon the

Master of this Honourable Court at his
ragquest, when the papers filed inlthis.

matter were exhibited to me.

I would, however, respectfully point



out that I had been appointed Provisional
Liguidator of CAROLINA TREKKERS EN IM-
FLEMENTE (EDI;‘IS) BEPERK by the Master

of this Honourable Court on the 29th

May, 1976 which appecintment terminated
when that Company was discharged from
Provigional Winding-up Order by this

Honourable Court.

7.2. I therefore respectfully submit that I
am familiar to a degree with the

affairs of the Respondent.”

Venter, it should be noted, failed to disclose in these

Ll

affidavits that Carolina had in the meantime instituted

action against him inter alia for payment of an amount in

excess of R16 400,00 which had allegedly been misappropriated
from the company whilst under provisional winding-up and
that he , therefore, had a direct interest in the matter.

How this action came to be instituted will emerge later.



On the 11th April 1978 McCREATH, J having heard

counsel for Kotze and Venter (wrongly referred to in the

order as counsel for the creditors) inter alia (a) extended

the rules nisi issued pursuant to the Kotze applications

to the 23rd May 1978; (b) discharged Potgieters's provi-

sional appointments; (c) ordered Venter to convene meetings

of all known creditors of Carolina and Emata for the purpose

of electing a substitute receiver ("vervangende ontvanger")

and to report the outcome of the meetings on the 23rd May

1978 "secdat die aanstelling bekragtig kan word." McCREATH,

J furthermore ordered service of the orders on Caroclina,

Emata, Kotze, Joubert and Potgieter. The lastmentioned

orders led to the intervention ¢©f Joubert, Carolina and






