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LL Case No. B8/1983

IN THE SUPREME COURT OF SOQUTH AFRICA

APPELLATE DIVISION

In the matter between:

MARTROSE ENTERPRISES (PROPRIETARY) LIMITED Appellant

and

DEREK KEITH EMBLIN Respendent

CORAM: CILLIé, BOTHA JJA et SMALBERGER AJA

HEARD: 6 ﬁOVEMBER 1984

DELIVERED : 30 NOVEMBER 1984 )
JUDGMENT
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BOTHA JA:-

This appeal was set down for hearing on 6
November 1984, When the matter was called in Court
on that date there was no appearance for ar by the res-
pondent. He had in fact not received notice of the
date of heariﬁg. Counsel for the appellant {(having
been reguested in advance to do so) addressed us first
on the gquestion whether the appeal shoul% be entertained
on its merits, having regard to the facts I have men-
ticned. At the conclusion of the argument on that
questi?n the Court annouhced that it was prepared to
entertain the appeal on its merits and argument proceeded
on that basis. This Court decided to deal with the
appeal on its merits because of certain exceptional
features of the cirxcumstances surrounding the respondent's

default of appearance. It is necessary now to refer to

+hose circumstances. I shall do so as briefly as possible.
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The Jjudgment appealed against was delivered
in the Witwatersrand Local Division on 21 December 1982,
in an acticn instituted by the respondent as plaintiff
against the éppellant as defendant. Summons had been
issued in May 198! and the hearing of the trial took
place during October 1682. Throughout the proceedings
in the Court a _guo the respondent was represented by a
firm of attorneys in Benoni, Slomowitz, Dobie, Smithland
Myburgh Inc, and their correspondent in Johannesburg, Mr
David R Snaier, who acted as the attorney of record. The
appellant's notice of appeal was served on Mr Snaier ang
on the Registrar of this Court on 13 January 1983. Tor
a considerabie period of time thereafter the respondent's
aforementioned attorneys continued to act on his behalf
in matters pertaining to the prosecution- of the appeal.
So, for instance, on 18 March 1983, Mr Slome, a member

of the Benoni firm of attorneys, refused, on the respon-

dent's behalf, to accede to a request by the appellant's
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attorney to consent to an extension of the time in

which the éppellant was reguired to file copies of the
record; on 15 June 1983 Mr Snaier accepted service on
the respondent's behalf of an application by thé appel-
lant for condonation of the late f£iling of copies of

the record; and on the same day Mr Snaier acknowledged
receipt of.two copieg of the recoxrd and of notice to

the Registra? that security for costs had been agreed
upon. A firm of Bleoemfontein attorneys, Messrs E G
Cooper and Sons, was appeinted to act on the respondent's

behalf at the seat of this Court,

Then, on 17 and 24 February 1284, a document
headed "Notice of Withdrawal" was served on the Registrar
of this Court aﬁd on the appellant's Johannesburg and
Bloemfontein attorneys. It purports to be signed on
behalf of the respondent's Benoni, Johannesburg and

Bloemfontein attorneys, and in part it reads as follows:

/"BE ..,
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"BE PLEASED TO TAKE NOTICE THAT SLOMOWITZ,
DCBIE, SMITH & MYBURGH of .... Benoni and
DAVID R SNAIER of .... Johanneshurg and

E G COOPER & SONS of .... Bloemfontein,
hereby withdraw as Attorneys of Record for
the abovementicned Respondent (Plaintiff a
quo) .

AND TAKE NOTICE FURTHER that the Respondent's
last known address 1is 123 Elsie Road, Baps-

fontein, care of P O Box 17343, Hillbrow,
2038."

In May 1984 the appellant's Johannesburyg attor-
s

ney attempted to serve a copy of the appellant's heads
of argument and list of authorities on the respondent in
compliance with the provisions of A D Rule 8 (1). He
did s¢ 1n two ways. First, he sent a copy of the docu-
ments by registered post to the respondent at the post
office box number in Hillbrow mentioned in the notice of
withdrawal quoted above. The envelope was returned by

the post office, marked "Unknown", and bearing the legend:

"Return to sender. Not for Box 17343". Seceondly, he
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despatched a copy of the documents to the Deputy Sheriff
of Bronkhorstspruit with a request that they be served
on the respondent at "123 Elsie Road, Bapsfontein", the
other address mentioned in the notice of withdrawal.

The Deputy Sheriff thereafter reported to the Registrar
of this Court that the respondent could not bé found at
the address stated or elsewhere in Bapsfontein and that
enquiries from a number of people and an estate agency
in Bapsfontein revealed that the respondent was wholly

unknown in that area.

On 24 September 1984 the Registrar of this
Court attempted to comply with the requirements of A D
Rule 7 (1) by despatching by registered post an envelope
containing a notice of set down of the hearing of the
appeal on 6 November 1284, addressed to the respondent's
erstwhile Benoni attorneys, but at the address of Mr

Snaier in Johannesburg, as it appeared on a number of
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documents in the Registrar's file. It would seem that

Mr Snaier had in the meantime moved from that address

to another. In any event, the envglope was returned

by the post office to the Registrar, with stamps on it
indicating that the addressee had "left" and that delivgry

could not be effected.

On 15 QOctober 19284 (after the appellant's coun-
sel had been notified that the Court would reguire argu-
ment on the gquestion whether the appeal should be heard
on its merits) the appellant's attorney filed with the
Registrar an affidavit depcsed to on 8 October 1984 by

Mr Slome, referred to above, which reads as follows:

I am an Attorney of the Supreme Court of Scouth
Africa (Transvaal Provincial Division) duly
admitted and practising as such as a director
of Slomowitz, Dobie, Smith and Myburgh Inc.

at 65 Bedford Avenue, Benoni (hereinafter re-

ferred to as 'the firm'}.
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2.

The facts contained in this affidavit are

wlithin my personal knowledge.

3.

I represented the Respondent, not only in the
above appeal but in the trial and motion pro-
ceedings between the Appellant and him, and I
continued to do so until the firm withdrew as
the Respondent's Attorneys of Record in this

appeal.

The firm withdrew as the Respondent's Attorneys
of Record pursuant to instructions to do so
given to me by the Respondent, who informed me
that he could not afford to contest the appeal.
The Respondent informed wme further that, in so
doing, he did not intend to concede the appeal.
However, he did not intend to attend the hear-
ing of the appeal or te argue same, either in

person or by Counsel, but would leave the mat-

ter in the hands ©of the Court.

I am not 1n contact with the Respondent at pre-
sent, nor is his present address known to me.

I believe that he is somewhere in Zululand.™

On these facts it 1s cleaxr that if this Court
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