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IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION) 

In the matter between: 

NZONDELELO RALPH DENNIS BEKWA Appellant 

AND 

SOUTH AFRICAN RAILWAYS AND HARBOURS Respondent 

CORAM : VILJOEN, HEFER, JJA et ELOFF, AJA 

HEARD : 8 NOVEMBER 1984 

DELIVERED : 29 NOVEMBER 1984 

J U D G M E N T 

VILJOEN, JA 

The appellant (to whom I shall hereinafter refer 

as the plaintiff)sued the respondent (to whom I shall 

refer as the defendant) in the court a quo for payment 
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of R50 000,00 damages alleged by him to have been 

suffered when he fell off a train and sustained 

severe bodily injuries. He alleged in his particulars 

of claim that one Jan Coetzee, a ticket inspector 

employed by the defendant, assaulted him and caused 

him to fall off the train (the accident). The trial 

judge found that the plaintiff failed to prove that 

he had sustained the injuries as a result of an assault 

committed by Coetzee at the stage when he fell off 

the train but found that Coetzee had previously assaulted 

the plaintiff in a compartment of the train. He awarded 

him R100,00 damages for the latter assault and made 

no order as to costs. An appeal has now been brought against 

this judgment, the plaintiff contending that the learned 
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trial judge should have awarded him damages in the 

amount of R30 000,00 (which amount, the learned judge 

said, he would have awarded the plaintiff had he found 

for him in full) and costs 

The accident happened during the night of 

1 December 1979. The final school term for that year 

had come to an end on the previous day and the plaintiff 

was on his way home to Port Elizabeth from Dalinwonga 

school at Cofimvaba where he had completed his matricu­

lation year. With certain other pupils who were also 

going home he travelled by bus from Cofimvaba to 

Queenstown where they bought tickets for the train 

journey to their various destinations and where they boarded a train. It is common cause that Coetzee was the ticket inspector on that train (train 54025) and 4/ that 
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that he was acting within the course and scope of his 

employment. After the train had left Queenstown 

(according to Coetzee it was shortly before the train 

reached Birch station; the first station after 

Queenstown) Coetzee entered the compartment wherein 

the plaintiff was and requested the passengers to 

produce their tickets for examination. The plaintiff 

produced his ticket which turned out to be a bus ticket 

and not a train ticket. As to the events which occurred 

thereafter the versions of the parties differ widely. 

The plaintiff's witness Xolani Kundayi testified 

that he was standing in the doorway of the compartment 

when the plaintiff produced his ticket at the request 

of Coetzee. The next thing he heard was Coetzee 
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remarking "This is a bus ticket" and "You are a 

bloody chancer" and he saw Coetzee slapping the 

plaintiff across his face with his open hand. The 

witness and other friends of the appellant offered 

to pay for a train ticket for the plaintiff and one 

Malusi Mpakati actually produced RlO,00 but Coetzee 

simply ignored them, caught the plaintiff by the 

scruff of his neck and marched him out of the 

compartment. That was the last he saw of the plaintiff 

before he later visited him in hospital. 

The plaintiff told the court that when at 

Queenstown he asked for a single train ticket to 

Port Elizabeth he was handed a ticket and paid for it. 

He never looked at the ticket to make sure it was a 
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train ticket. This was the ticket he produced when 

Coetzee demanded to see his ticket. Coetzee told him 

it was a bus ticket. When he rose from his seat to 

ask for an explanation Coetzee slapped him across his 

face with his open hand and said he was a bloody 

chancer. Xolani Kundayi and Malusi Mpakati entered 

the compartment and offered to pay for his train fare. 

Malusi actually took out money. He himself had money 

to pay for a train ticket, the plaintiff said, but 

Coetzee ignored the offers to pay his fare, took hold 

of him by the scruff of his neck and marched him out 

of the compartment. In the next carriage, an empty one, 

Coetzee commenced to assault him. He tried to protect 

himself but was overpowered. He broke loose from Coetzee and 

7/....ran 



7. 

ran into a toilet. Inside the toilet he removed 

his pair of long white trousers and threw them through 

the window of the train. He was left wearing a 

pair of short black running shorts, a black lumber 

jacket and a khaki shirt. He left the toilet, ran to the 

front of the train and asked for help from some men who 

were in another compartment. They allowed him to hide 

under a bunk. When these men told him that the train had 

arrived at Cathcart he came out from under the bunk and 

alighted from the train. His object in doing so was 

to meet a man whom he knew and with whom he thought he 

could possibly travel to Port Elizabeth. This man saw 

him as he was alighting from the train but told him that 

he was not going home but to some other place. The 
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plaintiff thereafter hid in some place where he 

could not be seen by anybody on the platform. When 

the train commenced to pull out of Cathcart station 

he decided to get back onto the train. He jumped onto 

the steps leading to one of the carriage doors and held 

onto the rails on either side of the door. As he was 

about to put his leg in at the door of the carriage 

the door opened to reveal Coetzee standing in the 

doorway. Coetzee started knocking him on the knuckles 

of his hands with his metal clipper and told him to 

get off. He told Coetzee he could not get off 

because the train was running fast. He begged 

Coetzee to allow him to get onto the train but Coetzee 

continued to assault him. Eventually, when he could 
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endure the pain of the assault on his hands no longer 

he released his grip on the rails and fell. The 

first thing of which he became aware thereafter 

was the presence of the ambulance people who found 

him next to the railway line and who transported him 

to the Cathcart hospital. Some time thereafter that 

same night he was removed to the Mount Frere hospital 

at East London where, inter alia, his legs were 

amputated. 

Coetzee denied that he had assaulted the 

plaintiff at all. What happened, he said, was that 

when he arrived at a certain compartment in which 

there were approximately eight non-white passengers 

one of the passengers produced a bus-instead of a 

train ticket. He explained to this person (who, by 
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inference, could only have been the plaintiff) that 

he could not travel with a bus ticket on the train and 

that he would have to buy a train ticket. The person 

told him that he did not have the money whereupon 

Coetzee advised him to try and obtain money from 

someone else and if he was not successfull in doing 

so to return to Coetzee in which event, said Coetzee, 

he would have prepared a T589 report. According to his 

and other evidence this was a report which, according 

to the regulations applicable, had, in the event of 

a passenger failing to pay his fare, to be completed 

to reflect the name and address of the passenger and 

full particulars of his default. At the passenger's 

destination station the passenger would be handed over 
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