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IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In t€the matter between :-

UNION NATIONAIL SQUTH BRITISH
INSURANCE COMPANY LIMITED " Appellant

and

SIVANANDAN ARUMUGAM PADAYACHEE First Respondent

UMHLALI Saw MILLS (PTY) LIMITED Second Respondent

CORAM: MILLER, CILLIé, VILJOEN, BOTHA, JJA,

et VIVIER, AJA

- HEARD: 2 NOVEMBER 1984

DELIVERED: &7 NOVEMBER 1984

JUDGMENDNT

MILLER, JA :-

Oon 16 September 1978, premises at Umhlali,

owned by the first respondent and occupied for purposes
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of its business by the second respondent, were virtually

destroyed by fire, which also caused extensive damage

to other items of property which need not be specified.

Propefty of the kind thus destroyed or damaged was

insured against loss by fire in terms of a policy issued

by the appellant to the respondents "for their respective

rights and interests". At the time of the fire and

at all relevant times, the pclicy was operative and of

full force and effect.

Clause (2) of the policy, under the heading

"Conditions" and under the sub—héading "Claims", reads

as follows
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(2} (a} On the happening of any destruction

or damage the Insured shall at his

own expense :-—

{1}

{ii)

(11i1)

forthwith notify the Company in
writing of any claim together with
particulars of any other insurances

on any property hereby insured;

within 30 days aftexr such de=
struction or damaée (or such
further time as the Company may in
writing allow) submit to the Com=
pany full details in writing of

any claim;

give to the Company such proofs,
information and sworn declarations

as the Company may require.

(k) No claim under this Policy shall be

payable :-

(1)

(ii)

unless the terms of this condition

have been complied with:

for any loss or damage aftexr the
expiry of 12 months from the

happening of such loss or damage
unless the claim i1s the subdject

of pending legal action.®
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The respondents promptly reported to the appellant

that there had been a fire with resultant damage and
loss and they lodged claims on 26 October, 1978.
{Nothing turns on the circumstance that the claims

were lodged a few days late.) For a considerable
period after the occurrence which caused the destruction
and damage' the parties, through their respective repre=
sentatives and advisers, from time to time held dis=
cussions, carried on negotiations and:correspohded with
one another relative tco the claims. On 5 December
1979, the appellant's attorneys sent a letter to the

respondents' attorneys in these terms:-
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"We have been instructed by our clients to

communicate to yourselves the following facts :

1. In terms of the provisions of Clause
2(b}{(ii), the fire claim is no longer
enforceable in that no action has been
instituted within the requisite period
of 12 months and the claim is accordingly
not 'the subject of pending legal action’,

and

2. There is accordingly no liability in
terms of the loss of profits policy by
.virtue of the provisions of the preamble
thereto which link the loss of profit
policy to the fire policy.
Consideration is being given by ocur client to
reclaiming the without prejudice interim pQ§H%n%PE}
forwarded to Standard Bank Insurance Brokers by

way of letter dated 27th September 1978."

On 8 September 1980, very nearly two years after
the fire and some nine months after appellant's rejection

of their claims, the respondents issued summons against
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the appellant in the Durban and Coast Local Divisicn of
the Supreme Court, in which they claimed (a} an order
declaring that the appellant was obliged te indemnify

the respondents in terms of the policy of insurancg, and
{b} pavment of specified amounts to each of the respondents,
together with ancillary relief, The pleadings filed
cover about fortyv pages of the record; fortunately it ié
not necessary to reproduce them either fully or in summa=
rized form because before the commencement of the trial
the parties agreed upon a "Statement of Issues" in terms
of rule 33 (4) of the Uniform Rules of Court and also
defined, by agreement, what relief should follow upon the
Court's findings in regard to the stated issues. The

range of the conflict was further reduced when concessions
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were made on behalf of the respondents which had the
practical effect of removing f?om the scene some of the
stated issues. Eventually only three issues remained:
the first (which was issue No 3 at the trial) related

to the guestion whether a term should be implied in
clause (2(b){1i) of the policy, reproduced above; the
second, (issue no 4 at the trial) whether or not the
appellant was‘estopped from raising a defence founded
upon the failure to issue summeons within 12 months of
the fire and the third, (issue no 5 at the trial),
whether the R10 000 referred to in the concluding para=
graph of the letter of 5 December, 1979, (reproduced above)
would be repayable to the appelliant in the event of a
finding that the appellant was not obliged to compensate

respondents / ..........
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respondents in terms of the policy. The Court a guo
{BROOME, J) found in favour of the respondents on the

first of the issues; that is, it found that clause {2(b)(ii}
was to be read subject to an implied term such as was
contended for by tﬁe respondents. This finding rendered
it unnecessary for the Court a quo to make a finding on

the estoppel issue, which was really an alternative to

the contention that a term was to be fmplied, but the

learned Judge considered the estoppel issue and concluded

that if he were in error in regard to the implied term,

the respondents would be entitled to succeed on the

estoppel issue. In the light of those findings it

was unnecessary for the Court a quec to consider the third

issue relating to repayment of the R10 000,
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The appeal is against the wheole of the

judgment and orders. (The judgment is reported but not
in full at 1983(3) SA 246.)
It is necessary to reproduce in full the

a4

stated issue relating to the implication of a term in
clause (ZXb)(ii) of the policy. It reads as follows:

"{a). Was the contract of insurance subject
to an implied term that the provisions
of Condition Z2(b){(ii) therecf would not

come into operaticon if:

(i) the (First) Defendant had required
the Plaintiffs, bhefore the expira=
tion of the periocd of 12 months,
to give the (First) Defendant.proofs,

information or sworn declarations;

(ii) by the time the said period had
expired a reasonable time for the
furnishing of such proofs, information
or sworn declarations had not vyet

elapsed?

(b} If so, /
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{ky If soc, had a reascnable time for the
furnishing of the audited financial
statements, reguired by the First
Defendant, elapsed by the time the
period of 12 months had expired?"

Paragraph (b} of this issue poses a purely

factual guestion. If the answer to it should be
"yes", the question of the implied term mentioned in

{a) of the stated issue would fall away. The Court

a quo held that the answer to paragraph (b) was "no".

For purposes of this judgment I shall assume, but without
so deciding or expressing any opinion thereon, that the
trial Court's answer to that question was correct.

When considering whether c¢lause (2} warrants
and requires the implicaticon of a teré-Such as 1s men=

tioned in the statement of issues, 1t 1S important to

understand / ...........






