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J U D G M E N T 

CORBETT JA 

This appeal concerns a claim by appellant, a 

public company, to be entitled to a machinery initial 

allowance, in terms of s 12(1) of the Income Tax Act 
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58 of 1962 ("the Act"), and a machinery investment 

allowance, in terms of s 12(2) of the Act, in respect 

of the cost incurred by it in the construction of a 

railway line. Appellant claimed these allowances, 

together with a wear and tear allowance under s 11(e) of 

the Act, as deductions in the computation of its taxable 

income for the 1975 year of assessment. In determining 

appellant's liability to normal tax for that year, the 

respondent, the Commissioner for Inland Revenue, disallowed 

these deductions and assessed appellant accordingly. An 

objection to the assessment on the ground of the disallow­

ance of these deductions having been rejected by respondent, 

appellant appealed to the Special Court. The appeal was 
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heard by the Transvaal Income Tax Special Court, which 

dismissed appellant's appeal and confirmed the assessment. 

The present appeal is against that decision, in so far as it 

relates to the allowances provided for in ss 12(1) and 12(2) 

of the Act. (Appellant does not persist in the claim for 

a wear and tear allowance.) The appeal comes directly 

to this Court in terms of s 86A(2)(b) of the Act, the 

requisite leave having been granted by the President of 

the Special Court. 

The facts are not in dispute and may be stated 

quite briefly. The appellant manufactures cement. Its 

factory is situated at Lichtenburg in the Western Transvaal. 

The basic raw material used in the manufacture of cement 

is limestone. Prior to 1975 appellant obtained the 

/ required 
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required limestone from a deposit in the Lovedale area, close 

to the factory at Lichtenburg. In order to transport the 

quarried and crushed limestone to the factory appellant 

had constructed a railway line from the quarry area at 

Lovedale to the factory. During the 1975 tax year appellant 

completed and brought into use an extension of this railway 

line beyond Lovedale to an area known as Springbokpan. 

The length of this extension was some 41 km. The purpose 

of this extension was to provide a railway link between 

the factory and a new limestone quarry and crushing plant 

which appellant had established at Springbokpan. It 

is the cost of this railway line of 41 km, 

stated to amount in all to R2 047 699, which constitutes 
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the basis of appellant's claim for an initial allowance of 

25 per cent of the cost, viz. R511 924, and for an invest­

ment allowance of 30 per cent of the cost, viz. R614 309, 

in respect of the 1975 tax year. 

The evidence indicates that the concession area 

at Springbokpan over which appellant holds the rights to 

the limestone is very large and has proven and estimated 

reserves totalling some 120 million tons. Appellant intends 

to quarry and consume in the process of manufacture about 

3 million tons per annum from this area. At this rate 

of extraction these limestone deposits have a "life" of 

about 40 years. 

The extraction process as described to the 

/ Special 
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Special Court, is the following. The first task is to 

remove by means of a scraperloader the overburden, which 

varies from 150 mm to about a metre in depth. This ex­

poses the underlying limestone deposit, which is about 

8 metres deep. Limestone is broken away from this rock 

deposit by blasting. The blasting operation, which is 

designed to break loose from the quarry face sufficient 

limestone for one day's processing, produces material 

varying in size from fine powder to large boulders. 

Boulders which are too large for the crushing plant are 

then broken up into manageable pieces on the quarry floor 

by a process termed "secondary blasting". The reduced 

material is then loaded into large dumper trucks, and 
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transported to the crusher plant, situated a short distance 

(evidently a few hundred metres) away. 

At the crusher plant the limestone is further 

reduced and screened. During the blasting operations and 

also at the crushing stage samples of the material are 

taken and tested in order to ensure that what is being 

processed is not excessively silicious in content. If it 

is, then it cannot be used for the manufacture of cement 

and it is treated as waste material. From the screening 

building one conveyor belt carries such waste material to a 

waste dump and another conveyor belt takes the fine crushed 

limestone suitable for processing to a stockpile, from where 

it is loaded onto railway trucks for conveyance to the 

factory. 
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From where it leaves the concession area the 

railway line crosses privately-owned farms until it 

reaches the factory at Lichtenburg. Appellant ob-

tained the necessary servitudes to enable it to build 

the railway line over these farms. According to the 

evidence, the railway line was constructed in accordance 

with specifications laid down by the South African Railways 

and called the "Main Lines Standard". In order to con­

struct the line the route thereof had to be suitably 

"profiled" by building embankments or earthworks over 

depressions in the land and making "cuttings" through ele­

vated areas. The "profile" had to be well consolidated 

and, where it consisted of an embankment, a good bond 

/ between 
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between the embankment and the natural ground had to be 

obtained. Concrete railway sleepers were then laid at 

suitable intervals along the profile and the rails laid 

on the sleepers and attached thereto by means of a 

specially designed rail assembly, which clamped the rail 

to the sleeper. After the rails were laid ballast of 

crushed stone was placed along the track, around and under­

neath the sleepers. The track was lifted for this pur­

pose. The ballast was then compacted so that it would not 

move under load. That basically completed the construction 

process. 

The evidence was further to the effect that the 

life of the railway line was determined by the life of the 

/ limestone 
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limestone deposit at Springbokpan. From time to time 

repair and maintenance would have to be done to the 

line. This might involve the replacement of sections 

of rail which were defective or had become worn. 

Prior to deciding to build the railway line appellant 

considered alternative methods of conveying the crushed 

limestone from Springbokpan to the factory at Lichtenburg. 

These included conveyor belts, roadways and road transport, 

but the railway system was preferred because it was found 

to be the most economical. 

That completes my recital of the relevant facts. 

The question whether appellant was entitled to the machinery 

initial allowance and the machinery investment allowance 

/ claimed 
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claimed by it depends upon the proper application to those 

facts of the provisions of s 12(1) and (2). The relevant 

portions of subsection (1) read as follows: 

"12(1) In respect of new or unused machinery 

or plant — 

(a) which is brought into use by any 

taxpayer for the purposes of his 

trade.... and. is used by him 

directly in a process of manufac­

ture .; or 

there shall be allowed to be de-

deducted from the income of such 

taxpayer for the year of assess­

ment during which such machinery 

or plant is so brought into use 

an allowance, to be known as the 

machinery initial allowance." 

The wording of the relevant portions of subsection (2) is 

virtually identical to that of subsection (1) and it need 

/ not 
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not be quoted. 

During the course of the hearing before the 

Special Court and while the evidence of appellant's 

only witness was being led by Mr Swersky, who appeared 

in the Special Court on appellant's behalf, the represen­

tative of the Commissioner made certain important conces­

sions, which had the effect of considerably narrowing the 

issues in the case. After the mid-morning adjournment Mr 

Swersky informed the Court that the Commissioner's represen­

tative (Mr Van Breda) had made "certain concessions" and there 

then followed the following exchanges: 

"PRESIDENT: What do you want to admit, Mr 

Van Breda? 

MR VAN BREDA: My lord, the Commissioner is 

not disputing the fact that the actual 
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