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J U D G M E N T 

VILJOEN, JA 

The two appellants appeared as accused 1 and 

2 with one Harry Dire, as accused 3, (hereinafter referred 

to as/ 



2. 

to as Dire) before Vermooten J and two assessors in 

the court a quo on various charges, all arising from 

the same event namely a robbery committed on Saturday 

2 July 1983 at Jazz Stores, a smallish supermarket in 

Industria, Johannesburg. 

The charges and the allegations in respect of 

each charge were the following: 

1. Robbery with aggravating circumstances 

as defined in S 1 of Act 51 of 1977 in 

that the three accused robbed Gordon 

James Fleetwood, Michael John Cooper 

and Simon Lekaba of R3 962,07 in cash, 

a wrist watch and a wallet, aggravating 

circumstances being present. 

2. Attempted murder in that they attempted 

to murder Simon Lekaba. 

3. Assault with intent to do grievous 

bodily harm in that they assaulted 

Gordon James Fleetwood by hitting him 

with a steel rod with intent thereby 

to inflict/.... 
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to inflict grievous bodly harm. 

4. Assault with intent to do grievous 

bodily harm in that they assaulted 

Michael John Cooper by hitting him 

with a steel rod and kicking him 

with booted feet with intent thereby 

to inflict grievous bodily harm. 

5. Unlawful possession of fire-arms to 

wit one 9 mm pistol and one 38 revolver 

without being the holders of licences 

in terms of Act 75 of 1969 to possess 

such arms. 

6. Unlawful possession of ammunition while 

they were not in the lawful possession 

of fire-arms capable of firing that 

ammunition. 

The first: appellant pleaded guilty to counts 

1 and 3 and not guilty to counts 2, 4, 5 and 6. The 

second appellant pleaded guilty to count 1 and not 

guilty to counts 2, 3, 4, 5 and 6. Dire pleaded not 

guilty/ 



4. 

guilty to all counts. Counsel for Dire applied for 

a separation of trials which the trial judge, without 

hearing full argument, granted on the sole ground, 

it seems, that Dire had pleaded not guilty while each 

of the other two accused pleaded guilty to one or more 

charges. Judging from his comments during the brief 

exchanges between himself and counsel for the State 

the learned judge considered that Dire might be 

prejudiced. He said: 

"Nouja hy kan mos nou benadeel word as hy 

moet nou oor, ten minste die getuienis wat 

aangebied word, of wat die geval ookal mag 

wees, as hy nou as een wat onskuldig pleit, 

in ander woorde, wat met die Staat in geding 

tree terwyl die ander twee nie, dan kon 

hy benadeel word" (underlining by me). 

Another remark by the learned Judge was: 

"Maar ek/ 
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"Maar ek is begaan met die benadeling of 

potensiële benadeling van nr 3, as hy hier 

staan as 'n man wat in geding getree net met 

die Staat en die ander twee blameer hom. 

En hulle net nie 'n geding met die Staat nie. 

Nou ek gaan dit toestaan tensy u my kan gesag 

gee waarom ek dit nie moet doen nie." 

Counsel for the State had no authority available 

and contented himself with remarking that he left the 

matter to the court's discretion. Had the learned 

Judge only taken the trouble to consult decisions such 

as R v Nzuza and Another 1952 (4) SA 376(A), R v McMillan 

1958(3) SA 800(E) and R v Mfuduka 1960 (4) SA 770(C), 

or if he had only afforded counsel for the State, who 

was obviously caught by surprise, a proper opportunity 

to consult authority and to argue the matter, he might 

have been more cautious before deciding, in so summary 

a fashion/ 
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a fashion, to grant the application for a separation 

of trials. I point out that, even though the two 

appellants each pleaded guilty to one or more of the 

charges, a conviction did not follow there and then 

on those charges but the court heard all the evidence 

before convicting the two appellants. The first 

appellant was eventually convicted on counts 1, 2, 3 

and 4 and was found not guilty on counts 5 and 6. The 

second appellant was convicted on all six counts. The 

first appellant was sentenced as follows: 

Count 1: The death penalty was imposed. 

Count 2: Five years imprisonment. 

Count 3: Two years imprisonment. 

Count 4: Two years imprisonment. 

The second appellant received similar sentences 

on counts 1 - 4 and on counts 5 and 6, which were taken 

together/ 



7. 

together for the purpose of sentence, a term of 2 years' 

imprisonment was imposed. Dire,who was separately 

tried before Margo J and assessors, was convicted on 

similar charges and was sentenced as follows: 

1. On the charge of robbery with aggravating 

circumstances he was sentenced to 20 years' 

imprisonment. 

2. On the charge of attempted murder involving 

the shooting of Simon Lekaba a sentence 

of 5 years'imprisonment was imposed. 

3. On count 3 involving the charge of assault 

with intent to do grievous bodily harm 

on Fleetwood a sentence of 2 years' imprison-

ment was imposed. 

4. On count 4 involving the charge of assault 

with intent to do grievous bodily harm on 

Cooper the learned Judge and assessors 

considered that part of the assault was 

aimed at inducing Cooper to submit to 

being robbed which factor"had been given 

account/ 
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account"in the sentence of 20 years' 

imprisonment on count 1. For this 

reason the sentence imposed on count 4 

was only 1 year's imprisonment. 

5. On counts 5 and 6, the statutory 

counts of unlawful possession of the 

revolver and ammunition, 2 years' 

imprisonment was imposed. 

The court ordered the sentences on counts 

2, 3, 4, 5 and 6 to run concurrently with the sentence 

of 20 years' imprisonment on count 1. 

An application for leave to appeal before the 

trial judge having failed both 'appellants petitioned 

the thief Justice for leave to appeal against the 

convictions on counts 1 - 4 on the ground that there was 

an improper multiplication of charges, alternatively 

that the circumstances giving rise to charges 2, 3 and 

4 should/ 
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4 should have been disregarded for the purposes of 

count 1 and that each appellant should have been 

convicted of robbery without aggravating circumstances. 

Leave was also sought to appeal against the sentence 

of death imposed on count 1. 

The two appellants were granted leave to appeal 

against the death sentence on count 1 and against the 

convictions on counts 3 and 4. Counsel for both 

appellants have, however, abandoned the appeal against 

the convictions and have confined the appeal to one 

against the death sentence on count 1. In view of the 

arguments relating to sentence a brief resume of the 

evidence adduced by the State, which was accepted by 

the trial court, is necessary. 

The premises/.... 
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The premises of Jazz Stores comprise two 

floors of a building in Kelvin Street, Industria, 

Johannesburg. The impression gained from the 

evidence is that, although a certain amount of 

business was done on the ground floor where there 

were two tills, the bulk of the business was conducted 

on the first floor. On Saturday, 2 July 1983, Gordon 

James Fleetwood, the local manager of the store,was 

standing on the first floor looking at a poster 

featuring the Durban July Handicap, which was due to 

be run that afternoon, when he became aware of two 

black men standing close to him. When, in a 

loquacious mood, he turned to these men to discuss 

with them the chances of the horses which were to run 

in the/ 
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in the race, he was struck by something on the jaw 

which caused his glasses to fall on the ground. He 

bent down to pick them up and as he put them back 

on his face somebody fired a shot. He thought the 

shot was directed at him. This shot missed him, he said. 

It is common cause that the person who struck Fleetwood 

was the first appellant. Simon Lekaba, an employee at the 

store, was busy sweeping the floor of the store when 

he saw three black men in the store. He suddenly 

heard Fleetwood's frantic call "Simon, help me" and 

noticed that the latter was being assaulted by the first 

appellant. He rushed to Fleetwood's aid and attacked 

the first appellant with a broom. A shot rang out, 

however, and Simon Lekaba realised that he had been shot 

by somebody/ 


