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IN THE SUPREME COQURT OF SQUTH AFRICA

{APPELLATE DIVISION)

In the matter between:

MOHAMED EZ2RAHIM MOHAMED ABBAS Appellant
AND

THE STATE . Respondent
CORAM: Wessels, Jansen, Miller, JJA

HEARD: 21 September 1984

DELIVERED: 27 September 1984

JUDGMENT

WESSELS, JA

Appellant appeared in the Durban and Coast Local

pivisicn before DIDCOTT, J., and two assSessors on an indict-
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ment charging him with murder (two counts), attempted murder,
assault with intent to do grievous bodily harm, unlawful
possession of an unlicensed firearm and ammunition in con-
travention of the provisions of Act 7% of 1369. Be-
fore appellant was called upon to plead the charges of
attempted murder and assault with intént to do grieﬁous
bodily harm were withdrawn by the State.

On the first of the murder charges appellant pleaded
guilty. On the second of the murder charges he pleaded
guilty of at;;mpted murder. On the two charges relating

to contraventionsof Act 75 of 1969 the appellant pleaded

guilty.

----------------
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A written statement made by appellant in terms of
section 112(2) of the Criminal Procedure Code was handed
in by appellant's counsel at the commencement of the trial.
The circumstances surrcunding the commission of the offences,
relevant factors in extenuation and personal mitigating
factors are dealt with in the aforesaid written statement.
It is convenient to gquote the following from the statement:

“C. THE CIRCUMSTANCES SURROUNDING THE

COMMISSION OF THE OFFENCES

l. For some time prior to March, 1982,
there existed in the 0ld Dutch Road
area of Durban, a gang collectively
known as the Duchene but which had
two different sections known re-
spectively as the 'top gully' and

the ‘bottom gully'.

2. The two deceased were the leaders of

the 'top gully' and the accused, the
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leader of the 'bottom gully'.

3. The members of this gang operated at
times outside the law in smoking dag-
ga, opium, taking mandrax and the like.

4., There was great animosity between the
two sections, which at times erup-
ted into violence, bloodshed: and
death.

5. The leadexr of the 'top gully' cone
SHAUN LORTON was murdered by a member
of the 'bottem gully’, one.LUCAS
DRAATI and twe others, sometime last
year.

6. ﬁhile LUCAS DRAAI was awaiting trial
on this charge of murder, he in turn
was murdered in February, 1982.

7. The-gﬁc deceased in this case, PECHEY
and SOLOMON, together with HILTON
REDDY {the erstwhile complainant in
Count 4) and two others were charged
with the murder of LUCAS DRAAI, and
were awaiting committal for trial, at
the time of the events on the night
cf the 14th of March, 1982,

8. One VINCENT PAUL LEGGETT (witness hum-

ber 4), -a neutral go-between the two

sections .......
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11.

sections, thought it high time that
peace was made between them. He
thought a braaivleis,; at his house in
Newlands East would be a suitable
social occasion for the conciliation
he had in mind.

Many members of the 'top gully’

were invitéd by LEGGETT, notably
HILTON REDDY, MICHAEL AUGUST, (the
erstwhile complainant on Count 3)

and one BRUCEY.

From the 'bottom gully' four were
invited by LEGGETT:they were the ac-
cused, one TONY SNYMAN (who brought

a girlfriend as well) PAUL ABRAHAMS,
JONATHAN REUBEN and one KENNETH PAUL.
The accused had been told of the party
earlier that morning and had agreed
to come. The party was to commence
at about 7.30 p.m. The accused,

who is a butcher by trade, had star-
ted work that day by 4 a.m. and fell
asleep on his return that afternoon,
He was still sleeping at about 10 é.m.,
when LEGGETT telephoned to remind him

about the party.
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The accused being wary and doubtful
as to how negotiations with the 'top
gully' would proceed, thought it

wise to arm himsgelf with the pistol
which is the subject matter of Count
5. He left for the party with the said
KENNETH PAUL.

On arrival af LEGGET's home, at about
10 p.m. the accused found various mem-
bers of the 'top gully' already there
and was invited to drink and smoke
with them in the house.

The accused has been an inveterate
dagga smoker and has also smceked
copium. Indeed so were many others of
the gang.

Dagga was smcked by the accused and
others and an opium bottle pipe was
passed around,

The accused, although he had imbibed
liquor on occasions in the past had
given up drinking, but was importuned
that night by BRETT PECHEY (the de-
ceased in Count 1) to show his good
intentions by matching whiskeys with

him. The accused had four or five
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tots of whiskey with PECHEY and then
had to follow suit by drinking from
the bottle. All in all the accused
had consumed about six tots when a
disturbance broke out outside.

16. The said SNYMAN had a row with his
girlfriend and bundled her intoc his
car. She jumped out and ran away.
SNYMAN then caught her and proceeded
to slap her around. KENNETH PAUL
tried to separate them. BRETT PECHEY
for ne apparant reason assumed the role
of peacemeker and told PAUL to mind his
own business. SNYMAN then drove away
with his girlfriend.

17. It weould appear that PECHEY was affected
by liquer at that stage and again for
no apparant reason instructed one
of his henchmen, the said BRUCEY, to
'cool' PAUL off. BRUCEY did so by

clouting and punching PAUL several times
on the face.

18, The accused intervened on PAUL's behalf
by asking PECHEY why he had instigated

BRUCEY to assault PAUL. PECHEY's re-

action ...........
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21.

22.

action was violent. He called the
accused a 'fucking bastard' and drew

a knife from his side pocket.

He lunged at the accused's stomach
with his knife and but for the fact
that the accused stepped back would
have done him far more serious injury
than simply grazing him across the
front of his stomach.

PECHEY's actiong had been seo wild and
unexpected that the accused'felf that
his life was in danger at the hands of
PECHEY. Several of PECHEY's friends
were close by. There was no place

for the accused to run. In that situa-
tion he felt that he had no oétion

but to draw his firearm and shoot
PECHEY. He did so in fear of his life.
The shot caught PECHEY in the stomach
{see paragraph 13 of Annexure "A"

to Exhibit "a"). PECHEY staggered and
fell down a slope and fell down at the
rear of the neighbours house some ten
paces away.

PECHEY's friends headed by MICHAEL

AUGUST thereupon rushed at the accused

shouting ........
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shouting that they should finish him
off. The accused fired two warning
shots over their heads and dashed
towards the front door of the house
to call LEGGETT.

The house is Flat 28 and the front
door is to be seen on the photograph
Exhibit "C". The house faces on to
Merma Road where the accused's car
was parked in the driveway facing the
front door. The accused had noticed
that another car in the street had
boxed him in and was trying to secure
LEGGETT's attention to move that car
s0o that the accused could get away.
Hardly bhad the accused rushed to the
doorway of the house than SOLOMON
(deceased in count 2) appeared .at the
doorway brandishing a knife and lunged
with it at the accused.

It would appear that S50LOMON was as
drunk at the time, as PECHEY; bkoth
were found to have had 0,20, grams per
hundred millilitres alcchol in their
bloed) and his actions were as unpro-—

voked and ferocious as PECHEY's.






