IN DIE HCOOGGEREGSHOF VAN SUID-AFRIKA

(APPELAFDELING)

MAGNA ALLOYS & RESEARCH (S.A.)

{(PTY) LIMITED: . 1 eesnsnsnessnrnsssess Appellant

on

ADOLF CHRISTIAAN ELLIS ........¢.....Respondent

Coram: RABIE, HR, KOTZE, JOUBERT, TRENGOVE et

L]

VAN HEERDEN, ARR.

Verhoordatum : . Leweringsdatum

14 Mei 1084, ' 27 September 1984,
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RABIE, HR

Die geding ;aaruit hierdie appeél voortvlioei,
het op 7 November 1977 begin toe die respondent, Adolf
Christimaan Ellis, in die Witwatersrandse Plaaslike
Afdeling 'n aksie teen.die appellant ;ngestel het waarin
hy beweser het dat hy gedurende die tydperk Septembenr
1975 tot 15 Januarie 1977 ingevolge 'm mondelinge ocoreen-
koms goedere (hoofsaaklik sweisapparaat) van die
appelliant verkoop het en dat die appellant hom nog nie
al die kommigssie betaal het wat hy met die verkoop van
dié goedere verdien het nie. Hy het gevoilglik 'm staat
van die kommissie wat hy verdien het, die debattering
van daardie staat en betaling van die bedrag wat

aan hom verskuldig mag blyk te wees, geé&ig, Die

appellant/...... .




appellant het in sy verweerskrif beweer dat hy R35-1S
aan die respggdent verskuldig was maar dat hy, vanweég
sy teen?is (besonderhede waarvan hieronder weergegee
word) nie verplig was om hierdie bedrag aan die res-
poendent te betaal nie. By die véér—vephoorsaﬁespreking
tussen die partye het die respondent aanvaar dat hy op
slegs R35-17, tesame met koste op die toepaslike
landdroshofskaal, geregtig was, en daar is toe occreen-
gekom dat betaling van hierdie bedrag en die kosgte
onderworpe aan die verhoorhof se beslissing oor die
appellant se teeneis sou wees, en dat die verhocorhof

riet oor die teeneis sou beslis.

Die verhoorhof {Human, R.) het die appellant

teeneis/. ...
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2 (a)
teeneis afgewys en die appellant gelas om die res-
pondent se koste, inéluitende die koste van twee advokate
en koste tussen prokureur en kli&nt., te betaal.
Die appellant appelleer nou teen die geheel van die
verhoorhof se bevel.
Die besonderhede van appellant se teeneis

lui soos volg

"3. (a) On the 17th November 1975, the parties
entered into a written agreement to
which were annexed two annexures,

marked Annexure'A' and Annexure 'B!',

{b) On the 24th January 1976, the afore-
mentioned annexures to the said agree-
ment were substituted and replaced by
revised annexures, also marked Annexure

TA' and Annexure 'Bl'.,

(c} A copy of the said written agreement

and the annexures thereto are annexed
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(d)

to the Defendant's Plea herein marked

-

Annexures "A', tPB' 'PC', 'PD' and 'PE’.

In terms of clauses 6(b) abd 6(c) of
the agreement, Annexure 'PA', the
Plaintiff undertock that for a period
of two years following the terminaticn
of the agreement for any cause, and
within a radius of 10 kilometers of
the perimeter of the geographical area

defined in Annexure 'PE', he would not:-—

(i) directly of indirectly either as
a partner, employee, agent, salesman
or
or representative enter into/engage

in any business in competition

with the Defendant;

(ii) sell any other thing, substance, or
material, the function, use or
purpose of which is similar toc or
the same as the function, use or
purpose of the products defined

in Annexure 'PD';

(iii) =eek or solicit customers or busines:

for the sale of such said thing,
substance or material within the

area mentioned above;
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(e)

(iv) promote or assist Tinancially or
otherwise any person, firm, assoccia-
tion or corporation engaged in a
business which competes with the

Defendant's business.

In terms of clause 6{d) of the Agreement,
Annexure 'PA', it was agreed and

aknowledged that :-

(1) in the event of breach of the terms
of' the provisions of the agreement by
the Plaintiff, the Defendant would
suffer damages at the rate of R250,00
per‘week for the period during which the
Plaintiff was in violation of the

provisions of Clauses 6(p) and 6(c);

{ii) such Sum.would constitute a genuine
pre-estimate of the damages which

would be suffered by the Defendant

as a result of Plaintiff's breach of

the aforegoing provisions.

On or about the 1lst February 1877,

within a period of two years Iollowing

the termination of his services with

the Defendant and within a radius of

10 kilometers of the perimeter of the

geographical/....
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geographical area defined in Annexure
'TPE', the Plaintiff entered into and

has continued being employed by a firm

or company, viz. WELDING ADVISORY
SERVICES, whose business is in competition
with that of the Defendant and has in the
course of such employment contravened

the provisions of Clause 6(b) and the
provisions of one or more of the sub-

clauses of Clause 6(c).

5. In the premises, the Plaintiff has be-
come indebted to the Defendant in a sum
of R1& 000, being R250,00 per week from
the 1st February 1977 tc date, viz.

17th June, 1978,

6. Furthermore, in the premises, the De-

fendant is entitled :=

{(a) to an interdict restraining the
Plaintiff from continuing in breach of

the agreement between the parties;

(b} to payment of such further amount
of damages as will be due for the period

1978
18th June/to date of judgment.

WHEREFORE the Defendant prays for

Judgment against the Plaintiif for :-

{a) Payment of the sum of Ri8 000,00

1

(b}/. ..
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(b) Payment of such additional
sum of damages calculated at
the rate of H250,00 per week
from the 18th June 1978 to

date of judgment;

{c) An order restraining the
Plaintiff from continuing
in breach of the agreement

between the parties;
{d) Alternative relief;

(e) Costs of suit.™

Die goedere van die appellant waarna daar in
kKlousule 6 van die coreenkoms verwys word, word soos
volg in Aanhangsel ”PP” by die ooreenkoms omskrywe
"All of the products listed in the Sales Catalogue of

subject
the Company,/to any future additions or deletions of

products by the Company, which 5Sales Catalogues are made

L
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a part hereof.....". -

Die gebied waarop die ocoreenkoms tussen die

parye betrekking het, soos genocem in paragraaf 3(d)

van die teeneis en klousule 6{d) van die ooreenkoms,

word in Aanhangsel "PEY by die coreenkoms "Magna Area

225" gencem en dit word socos volg omskryf

"Starting where the road from Sasolburg

\ to Vanderbijl Park crosses the Vaal River,
travel north to the right hand turn off to
Vereeniging via Kleigrond, Proceed along

Road

Houtkop/to Senator Reoad to Ring Road.
Continue straight across the Klipriver to
Ring Road to the Suikerbosrand River. West
along this river to the Vaal River. Along
the Vaal to the Lewis Road Bridge. Then
South past Viljoensdrif Siding to Coalbrook

Siding, then West and north to Sasclburyg

and the starting point,

This/eivinsvaas
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This area to« include all accounts within the:
municipal area of Meyerton and Sasolburg -
together with its associated coal mines.

It also includes the accounts of Vereeniging
Refactories, Klip Power Station, Kragbron and

Vereeniging Hospital.

Travelling in the direction of this descrip-

tion you are authorised to call on all accounts

to the right of the Road/River, the centre of

the road being the dividing line at all times."

Uit die getuienis blyk dat '"Magna

Area 225" n geindustrialiseerde gebied is en dat dit

binne die sg. '"Vaal Driehoek'" wval,

In antwoord op M versoek om nadere be-

sonderhede oor die bewering in paragraaf 4 van die teen-

eis dat Welding Advisory Services 'n mededinger van die

appellant is, het die appellant ges@

"Welding/.........






