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J U D G M E N T 

GALGUT, AJA 

The appellant was found guilty, by a 

Judge 



2. 

Judge and two assessors in the Springs Circuit Local 

Division, of kidnapping (count 1), indecent assault 

(count 2) and rape (count 3). Separate death sentences 

were imposed on counts 1 and 3. The sentence on count 2 

was ordered to stand over until such time as it was decided 

whether or not the death sentences would be carried out. 

The appellant, to whom I shall refer as the accused, 

appeals, with leave of the trial Judge, against the 

sentences on counts 1 and 3. 

Because of the submissions made by Counsel 

for the accused I deem it advisable to set out the evidence 

in some detail. The accused is a strongly built black 

man, aged 24. He has passed standard 7. He was then 

working 
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working for a white employer, mainly in the garden. His 

employer was frequently away for long periods. It would 

appear that the accused had access to the house during his 

employer's absence. 

The complainant is a young white girl. 

She was at the time of the events 11 years old, slightly 

built and small for her age. The record reflects that 

she was "3ft 4ins" tall and weighed "74,8 lbs". She is 

an intelligent child and was in standard 4. On her way 

to and from school she would regularly pass the place 

where the accused worked. She told the court the following 

story: 
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story: On the afternoon of Friday the 29 April 1983 she 

was on her way home from the school and about to pass by 

the place where the accused was working; he came out and 

grabbed her, from behind, by the throat; when she made a 

noise his grip on her throat tightened in order to keep 

her quiet; he took her into the garage of the house; there 

he closed the doors and instructed her to lie down on some 

blankets and cushions which were there; he told her he 

wished to marry her; she told him she was too young and he 

said that that did not matter; she asked him when she could 

go 
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go home; he first said at 5 pm; then at 5 pm he said 

7 pm; at 7 pm he said the next day; at some time thereafter 

she fell asleep; he woke her in the early hours of the 

morning and took her into a room in the house; there he, 

over her own clothes, dressed her in trousers, a shirt, 

jacket and shoes so that she looked like a boy; he then 

rubbed brown shoe polish on her face; thereafter he took 

her from the house to a place where there was a small 

opening in the surface which led to a hole underground; 

he told her to go down into the hole. More as to this 

hole 
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hole later. The complainant then went on to give some 

details of what happened in that hole up to the time she 

was found there on 9 May 1983. It is obvious from her 

evidence that she lost all track of time and was unable to 

recall events in their sequence and when they happened. 

What does emanate from her evidence is that she and the 

accused slept on blankets which he had brought to the hole; 

that the accused went off to work each morning and came back 

later in the day; that a wire was tied to her arm and this 

was tied to a pole; that the length of the wire from the 

pole was only "10 inches"; that after some days in the 

hole 
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hole she managed to free herself from the wire; that 

having done so she went to the opening to get out; that 

she saw him coming back from work and immediately went 

back into the hole; that he was angry and again used wire 

to secure her to the pole; that he thereafter brought a 

chain and two locks and chained her to the pole; that 

she then had more freedom of movement; that he regularly 

brought food and water; that on two occasions he brought 

her chicken to eat; that shortly before she was found he 

brought a radio for her use; that he also brought her two 

books to read; that she was only able to read them by the 

light 
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light of a small gas stove; that she was never allowed out 

of the hole; that on one occasion, after releasing her 

from the chain, he did allow her to put her head through the 

opening to get some fresh air; that when she wished to relieve 

herself she had to use a plastic bag which the accused had 

provided. 

Her evidence as to the indecent assaults 

(count 2) and the rape (count 3) was very short. It is best 

related in the following extracts from her evidence: 

"En toe net hy daardie aand teruggekom en 

toe het hy daarso langs my kom lê en hy het 

my broekie uitgetrek en hy het sy piepie in 

my boudjies ingedruk vir die eerste paar aande. 

Ja? En toe kan ek nie meer onthou wat het 

verder 
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verder gebeur nie, maar dan weer vir die laaste 

paar aande het hy sy piepie in my piepie 

ingedruk." 

"Nou wil ek net weet was dit vir jou seer of 

hoe was dit? 

Dit was vir my seer. 

Elke keer? Ja. En hy het gese dat ek -

as ek eers gewoond is daaraan dan sal hy vir 

my laat losgaan. 

Goed, nou jy het alreeds (Hof kom tussenbei). 

HOP: Het jy gehuil toe hy hierdie dinge met jou 

doen? Ja." 

She also told the Court a quo that she was 

afraid of him; that when, prior to being taken to the hole, 

she raised her voice or made a sound he grabbed her by the 

throat and tightened his grip on her throat; that she 

frequently asked him, during the period that she was in the 

hole to let her go and he told her not to persist in this 

request 
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request. On the occasion on which she had loosened the 

wire he threatened her by saying that if she freed herself 

he would find her and kill her and nobody would know that he 

had done it. As will be seen later the accused admitted 

virtually everything the complainant had said. 

In the morning of 9 May 1983 a Mr Liebenberg 

received a report from one of his employees. He went to 

the opening. He, being a big man, could not enter and so 

he reported to the police and asked that they send a thin 

policeman. A constable Adendorff was sent. He entered the 

hole and found the complainant; she was crying and needed 

to be comforted and soothed; he had to saw through the 

chain to free her; she was weak and could hardly walk; he 

had to carry her. From the photographs and the evidence 

it 
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it would seem that the hole was a small concrete chamber 

such as could have been used as a water tank. Adendorff, 

having freed the complainant, waited in the hole to 

apprehend the accused. His description of the hole reads: 

"U Edele, dit was bale benoud en warm onder 

in die gat. Dit was klammerig en 'n mens sukkel 

redelik om asem te haal, jy kry 'n benoude 

gevoel op die bors. 

En die beligting konstabel? Dit was 

pikdonker, 'n mens kan nie sien nie, jy sien 

net die lig wat deur die opening skyn, verder 

kan jy niks verder in die gat rond sien nie." 

Major van Tonder, the investigating officer 

having told the court that he found dirt, rubble, loose 

bricks and plastic bags containing human excreta in the hole 

went on to testify: 

"Mnr D'OLIVEIRA: 
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"Mnr D'OLIVEIRA: Wat is die 

toestande onder in daardie gat, kan u dit net 

beskryf vir Sy Edele? Dit was haglike 

toestande. Dit was pikdonker, benoud, en 'n 

mens kry die engte-vrees daar binne. Dit is 

so donker dat die donker jou toedruk en die 

komberse en kussings en goed was vreeslik vuil 

gewees, en ek glo die klaagster kon nie beweeg 

nie dan sou sy teen die bakstene moes afgegly 

net na die teenoorgestelde muur toe." 

The complainant was, shortly after her release, 

examined by the district surgeon, Dr Bowden. He has had 

29 years experience as such. He testified that, apart from 

the genitalia, he found no abrasions, wounds or other 

external signs of injuries. The following findings of 

Dr Bowden are relevant to counts 2 and 3: 

"The vestibule was reddened and oedematous 

as indicated and there were multiple small 

tears of the hymen which was also oedematous 

and red. I did not attempt inserting a 

finger 
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finger into the vagina in view of the state of 

the hymen, I did not want to cause this child 

any additional pain. The fourchette was 

oedematous and red. There was a sero-sanguinon 

discharge present. This is a bloody plasma 

like discharge. It is more a plasma discharge 

mixed with blood. There was no actual 

haemorrhage although in actual fact there must 

have been haemorrhage some time certainly to 

cause this sero-sanguinon discharge. 

In addition to these findings, My Lord, there 

was a 1,5 cm tear in relation to the anus as 

indicated on the diaphragm just superior to the 

anus. 

Yes? As a result of these findings it was 

my opinion that rape and sodomy were both 

clinically suggested." 

Dr Bowden went on to say that during the 

examination complainant appeared to be normal but went on to 

add: 

"It may be said and I may be asked why is it -

why 


