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The late Arthur Lawrence Gibaud ("the testator")
died at Port Elizabeth in 1962? He was survived by his wife
{("the widow"), his daughter, and his two song Frank (born in
1938} and Arthur (born in 1944}. The widow diéd in 1982
when Frank and Arthur were both mere than 3% vears old.
Meanwhile Arthur had married, and thereafter in 1978, had
diverced Elizabeth Gray Gibaud (formerly Turland, born Todd}.
To Arthur's former wife I shall refer as "Elizabeth". of

the marriage between Arthur and Elizabeth two daughters

{Catherine and Alexandra} were born. Both are minors.

By his will dated 25 January 1956 the testator
created a trust in respect of the residﬁe of his estate. The
will provided'that until her death or remarriage the widow
should receive annually not less than £2000 while unmarried
or £1000 if she remarried; and further directed that provided
the annual income from his estate exceeded £2000 (while the
widow remained unmarried} or £1000 (in the event of her

remarriage) ........-




i

3-.

remarriage) there should be paid from such excess income
to each of his two sons, upon such son reaching the age of
21 years, a monthly allowance of £30 until the capital of
his inhe;itance dévolved upon him in térmslof clause 4 of
the will, or until the death or insol&ency of such son,

whichever should happen first.

Clause 4 of the will contaired the following

directions -

"4. After the death of my said wife my

Executors shall -

{a} DIVIDE my residuary estate in equal
shares between my two sons, provided
however that the shares of each son
shall remain under the administration
and control of my Executors IN TRUST
and shall not vest in him until he
reaches the age of thirty-five years
when his inheritance shall be paid out
subject to this condition however,
that in the event of any son dying'or
becoming insolvent before that date
his share of inheritance shall devolve
upon his lawful issue, if any, per
stirpes by representation, and if
such son leaves no issue then his
share devolve upon his brother or the
lawful issue of his deceased brother

per stirpes by representation.

(b} PAY ........
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{b) PAY the whoie of the income acéruing
on my sons's shares in the interim-
from the date such son reacheé the age
of 21 years until he, reaches the age
of 35 years or until the prior death-
or insolvency of such son, whichever

shall first happen, to him ...... .

Clause 6 of the will contained a forfeiture

stipulation. Clause & read -

"6. I direct that my estatg-shall_remain
vested in my said Executors IN TRUST and;
shall not vest in any beneficiaries under
this my Will until the time for distribus=
tion of my said estate shall have arrived,
and T further direct that no beneficiary
under my said Will shall anticipate or
encumber his interest or inheritance under

my said Will under penaity of forfeiture."

The marriage between Arthur and Elizabeth was

disseclved in the Cape Provincial Division on 8 August 1978.

Elizabeth was the plaintiff in the action. A written

agreement ("the consent paper") was incorporated in the final

order of divorce. 'Paragraph 12 of the consent paper reads -

"The Defendant undertakes to pay to the

Plaintiff and the said children (i.e.

Catherine ......... ...
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Catherine and Alexandra) one gquarter each of

the entire proceeds which the pefendant is due
to inherit from his late father's estate in

the event of the death of his mother, and for
this purpose he agrees that these monies shall
be paid directly to the Plaintiff by Fidelity
Bank and Trust Company Limited of Port
Elizabeth in their capacities as Executors in
the said estate. Further, thé Defendant
undextakes to pay to the Plaintiff and the
children one quarter each of any monies he

may inherit from his mother and from his cousin,
SYRIL GIBAUD. Any monies due to the children
in terms hereof shall be dealt with as provided
in Clause 11 hereof, The Defendant shall be
entitled to retain as his property the remaining
quarter of the inheritance referred to in this

clause.”

The trust company in Port Elizabeth mentioned in paragraph 12
of the consent paper is the administrator in the testatof‘s
estate. In February 1983 the secretary of that company
{("the applicant'} filed an application on notice of motion

in the Eastern Cape Division. Annexed to the applicant's
founding affidavit were copies of the testator's will and the
consent paper in the aforesaid divorce order granted on

8 August 1978. Calling attention to the forfeiture stipulation
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in clause & of the ﬁillland the undertaking by Arthur set

forth in paragraph 12 of the consent paper the applicant
submitted that the latter amounted to an anticipation or
encumbrance by Arthur of his interest or inheritance underx

the testater's will which was hit by the provisions of clause

6 of the will; and that in consequence Arthur had incurred the

penalty of forfeiture.

On 22 February 1983 the Eastern Cape Division

appointed Mr Advocate S G Rein as curator-ad-litem to the

minor children Catherine and Alexandra, and at the same time
issued a rule nisi calling upen interested parties to show

cause why 1t should not be ordered:

{a} that Arthur had forfeited his inheritance
from the estate of the testator; |

(k) that the administrator in the testator's
estate should hold such inheritance in
trust for the issue of Arthur until they
respectively attain the age of 35 vears;

{c) that the costs of the application be paid
by the testator's estate or alternatively
by any respondent who might unsuccessfully

oppose the application.
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In due course the curator-ad-litem filed with the Court a

written report wherein he expr%ssed the view that the undertaking
by Arthur in paragraph 12 of the consent paper did constitute
an anticipation by Arthur of his inheritance hit by the
provisions of the forfeiture clause in the will. Pointing
out that the will does not direct on whom, in the event of
such forfeiture, the inheritance is to devolve,lthe

curator-ad-litem's report proceeded to consider various

possibilities in this connection and then expressed the further
view that the relevant share of the residue devolved on
Arthur's daughtérs Catherine and Alexandra, subject to the
other terms of the will. Two written reports filed with the
Court by the Master of the Eastern Cape Division expressed

views coinciding with those of the curator-ad-litem.

Prior to the extended return day ©f the rule
nisi Arthur wrote to the Registrar of the Court declaring
his intenticn to oppose the application in person. In the
event Arthurlwas unable to attend the hearing on the return

day

------------







