IN THE LAND CLAIMSCOURT OF SOUTH AFRICA

RANDBURG CASE NUMBER: LCC 83R/01
In Chambers: Gildenhuys AJ MAGISTRATE=S COURT CASE NUMBER: 6491/99

In the review proceedings in the case between:

DIE LANDBOU NAVORSINGSRAAD Plaintiff

and

KLAASEN, AJ Defendant
ORDER

Q) The Magidratess order dated 14 August 2001 is set asdein full.
2 The case is remitted to the magistratess court, to adjudicate on the following issues:

@ whether section 9(2)(a) of the Extension of Security of Tenure Act has been complied
with;

(b) whether section 9(2)(b) of the Extension of Security of Tenure Act has been complied
with; and

(© whether the notices given under section 9(2)(d) of the Extension of Security of Tenure
Act, are not invaid because they were given a atime when the defendant:s right of
residence has not yet been terminated.

3 The issues must be adjudicated upon, in accordance with the following procedure:

@ the plaintiff may gpply to the magigraies court by no later than 20 November 2001 for
adate for the further hearing of the case, to determine the issues listed in paragraph 2
of this order;

(b) if such an gpplication has been timeoudey made, the plaintiff may, by not later than ten
days before the date for the further hearing, amend its particulars of clam, and the
defendant may, by not later than five days before the date for the further hearing, amend
his plea; and

(© the magistrate must determine the course of any further proceedings, including the
hearing of evidence, in a manner which will alow both parties adequate opportunity to
present their case.
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4 Provided an gpplication as referred to in paragraph 3(a) has been timeoudy made, the presiding
magidrate must determine the issues listed in paragraph 2 of this order, and in the light of his
finding, the magistrate must reconsder the prayers of the plaintiff and make such order as he
may deem fit.

5) Any eviction order which the magistrate may make consequent upon any further hearing of this
case is subject to automatic review by this Court.
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IN THE LAND CLAIMS COURT OF SOUTH AFRICA

RANDBURG CASE NUMBER: LCC 83R/01
In chambers: Gildenhuys AJ MAGISTRATE=-S COURT CASE NUMBER: 6491/99

Decided on: 29 October 2001

In the review proceedings in the case between:

DIE LANDBOU NAVORSINGSRAAD Plaintiff

and

KLAASEN, A J Defendant
JUDGMENT

GILDENHUYSAJ:

Genera background

@ On 14 August 2001 the Magidtrate at Worcester granted an eviction order agangt the
defendant and againg dl persons whose right of occupation of house number 6, Hexvalley
Experimental Farm, is dependent on him. The order was made in terms of the Extension of
Security of Tenure Act (Athe Tenure Actfl). The order comes before me on automatic review

in terms of section 19(3) of the Tenure Act.

2 The plaintiff runs an experimenta farm, aso described as an outdoor |aboratory, known asthe
Hexvdley Experimental Farm. The experiments on the farm are directed mainly at grape
production. There are eight labourers: houses on the farm, used for the housing of permanent

1 Act 62 of 1997, as amended.
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(4)

4

labourers employed on the farm. The defendant was employed on the farm and moved into one
of the houses (house number 6) during February 1990.

On 1 December 1997 alease agreement was signed between the plaintiff and the defendant.

The following provisons of the lease agreement are of importance:

A1. Dieverhuurder verhuur en die huurder huur hiermee die éendom gele te De Doorns Huis no. 6 hiemadie éendom
genoem.

2. Die huurkontrak isvir >n tydperk van een (1) jaar vanef die 1ste dag van November 1997.

4. Die huurgeld gedurende die huurtydperk sd >n bedrag per maand bedra soos seamgestel per aangehegte bylae A. .

6. Beide die verhuurder en die huurder is geregtig om te eniger tyd die huurkontrak te bedindig deur aen die wederparty
drie meande skriftdik kenniste gee. In geva waar die huurder ook >n werknemer is en die werknemer se dienste weens
enige vorm van wangedrag bedindig word, word hierdie tydperk van kennisgewing volgens diskresie van die verhuurder
verkort.

7. Die huurder onderneem om die eiendom te ontruim by diensbeéindiging of bedindiging van die kontrak.

12. Indien die verhuurder hierdie huurkontrak kanselleer en die huurder die reg om te kansdlleer betwisen in okkupasie
van die eendom bly, sd die verhuurder in aweagting van die skikking of bedissing van enige eis of deur onderhanddling
of deur gedingvoering geregtig wees om >n bedrag gelyk aan die meanddlikse huurgeld waarvoor in hierdie huurkontrak
voorsiening gemaek word maanddliks van die huurder te ontvang, en sodanige betding sd nie die verhuurder seeisom
kansdlering, danin geskil, beneded en enigains affekteer nie. Indien die geskil in die guns ven die verhuurder bedisword,
<d die betdings kragtens hierdie klousule gedoen en ontvang geag word om bedrae te wees wat deur die huurder betadl
is ten opsigte van skade deur die verhuurder gely weens die kansdllering van hierdie huurkontrak en/of die onwettige
besit daarvan deur die huurder )

On 24 February 1998 the defendant was, after a disciplinary hearing, dismissed from his

employment by the plaintiff. At that time the defendant lived in house number 6 with his wife, children
(some of them grown up, and not dl of them his or hiswifess children) and dso an adult friend of his
wife. The plaintiff took up the atitude that the defendant=s dismissal terminated his right of occupation

of the house, and called upon him and his household to move out. He failed to do so.

©)

The plaintiff made an abortive atempt to obtain a common law eviction order agangt the

defendant. Theresfter it commenced proceedings under the Tenure Act. The provisions of section 9(2)

of Tenure Act which are rlevant to this judgment read as follows:.

A(2) A court may make an order for the eviction of an occupier if-

@ the occupier's right of residence has been terminated in terms of section 8;
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(b) the occupier has not vacated the land within the period of notice given by the owner or
person in charge;
©

(d) the owner or person in charge has, fter the termination of the right of residence, given-
@) the occupier;
(ii)
(iii)
not lessthan two calendar months written notice of the intention to obtain an order for eviction,

which notice shall contain the prescribed particulars and set out the grounds on which the eviction
ishased: .. 0

Summons for an eviction order in terms of the Tenure Act was issued during September 1999.

(6) Subsequent to the defendant=s dismissd, the plaintiff accepted renta payments for house number
6 from the defendant which reate to periods after the expiry date of the written lease. The defendant
tetified that on one occasion, after he fdl in arrears with his rentd payments, the plaintiff handed the
matter over to attorneys, and that he paid the arrear rentd to the attorneys in three instal ments.

) The plaintiff, before issuing summons againg the defendant in these proceedings, served the
requisite notice in terms of section 9(2)(d)(i) of the Tenure Act on the defendant,? but not on any other
resident of house number 6. The prescribed form for the notice® contains a note to the effect that a
separate notice must be served on every occupier in the household, excluding children under the age
of 18. Such children must be cited in a notice served on an adult member of the household.

2 Section 9(2)(d)(i) is quoted in para[5] above.

3 Theformis Form E, contained in the regulations made under section 28(1) of the Tenure Act, published in Regulation
R 1632 Government Gazette 19587, 18 December 1998.



8 Upon perusing the papers on review, | was concerned about two aspects of the case. Thefirst
is whether section 9(2)(a) and (b) of the Tenure Act was complied with. Connected thereto is the
guestion whether the plaintiff, by accepting renta payments from the defendant after the lease in respect
of house number 6 has terminated by the effluxion of itstime, did not cause a new lease to come into
existence. The second agpect which concerned me is whether notice in terms of section 9(2)(d)(i)
should not have been served on dl the adult resdents in house number 6 ingead of only on the
defendant. Connected there to is the question whether the other residents should not have been joined
in the eviction proceedings. | asked for written comments from the magistrate and submissions from
both parties. The magidirate gave me his comments, and | recelved submissions from the attorneys of
both the plaintiff and the defendant. The Court isindebted to the magigtrate and to the attorneys for thelr

input.

Woas the occupier=s right of residence duly terminated and notice to vacate duly given?

9 The plantiff-s anended particulars of dam contain the following dlegations:
A5, Varwearder se okkupasie van huis nr 6, Hexvallei Proefplaas, het degs voortgespruit uit>n diensooreenkomstussen
Eiser en Verweerder.

6. Op 24 Februarie 1998 was verwearder se verblyfreg bedindig ingevolge Artike 8(2) van die Wet deurdat Verweerder
regmatig ontdaan was ooreenkomstig die bepaings van die Wet op Arbeidsverhoudinge.

9.2 Veweerder het versuim om gemelde woonhuis te ontruim nadat Eiser op 8 September 1998 >n skriftelike
kennisgewing aen Verweerder gestuur het om die woonhuis binne twee maande te ontruim.

The defendant, in his plea, dleges that he entered into alease with the plaintiff. He deniesthat hisright
of occupation arose soldy from his employment agreement, and he aso denies that his right of
occupation has been lawfully terminated. At the hearing in the magigratess court, he produced a written

lease agreemen.*

4 The written lease agreement is the agreement from which | quoted in para[3] above.



(10)  Evidence was given by Ms Freidich on behdf of the plaintiff thet |ease agreements in respect
of houses on the farm are only concluded with persons who are employed on the farm, and that no lease
agreement would have been entered into with the defendant if he had not been an employee at thetime,
Onthisbasis, the magidrate found that defendant=s right of residence arose solely from his employment
contract. | do not agree. The employment contract congtitutes nothing more than the motive for
concluding the lease agreement: the source and origin of the defendant:=s right to occupy house number
6 is the lease agreement. Although the lease agreement might never have been concluded if the
defendant had not been employed on the farm, the termination of the employment contract does not by
itself put an end to the lease agreement.

(11) The lease agreement contains conflicting provisions on what happens when the defendant:=s
employment by the plaintiff comesto an end. Under clause 7, he undertook to vacate the house. Under
clause 6, it would seem that notice of termination of the lease is necessary, aso where defendant-s
employment came to an end. Applying the contra proferentem rule? it would appear to me thét if the
plaintiff wants to terminate the lease before it expiresin terms of clause 2, he must give naotice to that

effect.

(12) The plaintiff apparently caled upon the defendant to vacate the house by a letter dated 8
September 1998. There is no copy of the letter in the record before me. On 8 September 1998 the
lease had not yet expired.? It expired by the effluxion of itstime on 31 October 1998. According to the
submissions made on behaf of the defendant, the letter of 8 September 1998 did not purport to cancel

the lease: in fact, it contains no reference to the lease.

(13) Section 8(1) and (2) of the Tenure Act deds with the termination of an occupier=s right of

resdence. The reevant portions read as follows:

5 According to thisrule, acontract and its terms must, in cases of doulbt, be construed againgt the contracting party by
whom it was formulated. SeeFaure and Another v Joubert and Another 1979 (4) SA 939 (A) at 948G-H.

6 Itsterm has not yet expired, and there is no evidence that notice of earlier termination of the lease was given. Such a
notice, if given, must be clear: see Swart v Vosloo 1965 (1) SA 100 (A) a 104H.
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A(1) Subject to the provisons of this section, an occupiersright of residence may be terminated on any lawful ground,
provided that such termination isjust and equitable, having regard to al relevant factors and in particular to -

@
(b)
©
@

®

thefairness of any agreement, provision in an agreement, or provision of law on which the owner or person
in chargerdies

the existence of a reasonable expectation of the renewd of the agreement from which the right of resdence
arises, after the effluxion of itstime; and
.0

(14) It would seem that a specific cancdlation of an occupier-s Aright of resdencefl isrequired under

section 9(2)(a), even where the agreement from which the right is derived was cancelled, or has expired

by the effluxion of its time.” Consent to an occupier to reside on land may only be terminated in

accordance with the provisions of section 8(1) or (2) of the Tenure Act.? If the underlying contract

containing the consent expired or was cancelled but its termination does not comply with any of the

norms of section 8(1) or (2) (for example, where the clause dlowing the cancdlation is unfair), the

consent to reside will continue by operation of law, even though the contract containing the consent

cameto an end.

(15) The above conclusion is bolstered by section 11(1) of the Tenure Act. Section 11(1) reads as

follows

A1) If it was an express, materid and fair term of the consent granted to an occupier to reside on the land in question,
that the consent would terminate upon afixed or determinable date, a court may on termination of such consent by
effluxion of time grant an order for eviction of any person who became an occupier of the land in question after 4
February 1997, if it isjust and equitable to do so.{

7 Inthis case, the agreement from which theright of residence was derived, isthelease. In other casesit might be derived
from the employment contact. Section 8(1)(d) indicates that the expiry of the agreement from which the right of
residence arises, does notipso facto terminate the right of resdence.

8 Section 3(1) of the Tenure Act. Seedso n 28 beow.
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If, in circumstances as envisaged in section 11(1), it would not be just and equitable for a court to grant
an eviction order, the consent to resde will continue by operation of law, despite the termination of any
underlying contract.’

9 Section 11(1) does not gpply to the defendant. He became an occupier long before 4 February 1997, abeit not under
the present lease.



(16)

10

Ordinarily, after a lease has expired, the acceptance of rent for a subsequent period would

congtitute a new, implied lease.® See Pritchard v Joffe™ and Ralph v Hayes.™? In this case the

acceptance of rent™ and particularly the handing over to attorneys of a daim for rent in respect of

periods subsequent to the termination of the origind lease could indicate that the plaintiff accepted that

anew lease (dbeit atacit lease) came into exisence. This could be the position even if the origind right

of resdence arose from the employment agreement.

(17)  Astheplantiff-s attorney correctly pointed out in her submissions, the question of anew lease

was not properly ventilated in the proceedings before the magidtrate. The plaintiff may be able to show

that the payments were received as damages pursuant to dlause 12 of the lease (if that was the intention,

10

11

13

Lotz ALeasd in Joubert (ed) Law of South Africa 1st Reissue, Vol 14 (Butterworths, Durban 1999) at para217; Kerr
The Law of Sale and Lease 2™ ed (Butterworths, Durban 1996) at 450-452.

1931 CPD 337 at 340.
1948 (1) SA 46 (N) at 49.
During the hearing in the magistrates court, receipts were handed up dated 15 September 1999, 23 November 1999,

19 January 2000, 10 March 2000, 8 June 2000, 19 July 2000, 14 August 2000, 19 September 2000 and 15 January
2001.
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and if that dauseisvalid in law™), or pursuant to an agreement under section 8(7)(a) of the Tenure
Act," and that the verbal demands made to the defendant to vacate the house together with the cutting
off of hisdectricity, could leave him in no doubt that the plaintiff regards the lease as cancdlled and his

right of resdence as a an end.

14 The defendant submitted that the clause is contra bonos mor es, uncondtitutiond and invadid. | make no comment
on the correctness of these submissions.

15 Section 8(7)(a) reads asfollows:

A(7) If an occupier's right to residence has been terminated in terms of this section, or the occupier isa person who has
aright of residencein terms of subsection (5) -

@ the occupier and the owner or person in charge may agree that the terms and conditions under
which the occupier resided on the land prior to such termination shal gpply to any period between
the date of termination and the date for the eviction of the occupier.g
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(18) Therecord given to me does not contain al reevant documents. The issue of cancellation of the
defendant:=s right of residence was not congdered fully, possibly because the right of residence was
wrongly conceived to be inextricably linked to his employment contract. In my view, it would be just
and equitable to remit the case to the magistrate:s court to determine whether section 9(2)(a) and (b)
of the Tenure Act was properly complied with. In this connection it must be borne in mind that if the
right of resdence was terminated only after the section 9(2)(d) notices were given, the section 9(2)(d)
notices will be invdid, because they can only be properly given after the right of resdence was
terminated.’® If the notice to vacate under section 9(2)(b) was given when the defendant:s right of
resdence was il in existence, it would be smilarly invalid. The notice to vacate which must be given
under section 9(2)(b) is adiscrete notice, to be given in addition to the notice of intention to obtain an

eviction order required under section 9(2)(d).

Must section 9(2)(d)(i) notices be served on al adult members of an occupier-s household?

(19) A notice of intention to obtain an eviction order must be given to every Aoccupier@.’’
Accordingly, if the members of an occupier=s household are not themselves Aoccupiers), service of
notices on them will not be required. The term Aoccupier@l is defined in section 1 of the Tenure Act as
follows
Aa person residing on land which belongs to another person, and who has or on 4 February 1997 or thereafter had
consent or ancther right in law to do so, but excluding:
@ alabour tenant in terms of the Land Reform (Labour Tenants) Act, 1996 (Act 3 of 1996);
(b) aperson using or intending to use the land in question mainly for indudtrid, mining, commercid
or commercid farming purposes, but including a person who works the land himsdlf or hersdf and

does not employ any person who is not amember of hisor her family; and

(© aperson who has an income in excess of the prescribed amountf

16 Section 9(2)(d) notices may only be given after the termination of the right of residence. See the wording of the
subsection as quoted in para[5] above.

17 See section 9(2)(d)(i), quoted in para[5] above.
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The key to the definition, in my view, lies in the meaning to be given to the words Aconsentf and
Aanother right in lanfl. A person who does not have consent or another right in law to resde on the land,
isnot an Aoccupier(l (as defined).

(20)  The Tenure Act contains the following definition of Aconsent() in section 1(1):

Aexpress or tacit consent of the owner or person in charge of the land in question, and in relation to a proposed
termination of the right of residence or eviction by aholder of minerd rights, includes the express or tacit consent of
such holder )

The primary meaning of consent, according to the New Shorter Oxford English Dictionary,™® is
Avoluntary agreement taf. Harms JA found that the word Aconsent@ had that meaning in a suretyship
contract, which the Court was called upon to interpret in Tsaperas and Others v Boland Bank Ltd.*
In Sandard Bank of SA Ltd v Neugarten and Others® Goldblatt AJheld that consent by a company

to provide security, given by the directors of the company in the form of a resolution, condtitutes a

18 Brown (ed) The New Shorter Oxford English Dictionary on Historical Principles Vol 1 (Clarendon Press,
Oxford 1993).
19 1996 (1) SA 719 (A) at 724G/H: AThe argument ignores the meaning of >consent=. Its primary meaning asanoun is,

according to The Concise Oxford Dictionary, »voluntary agreement-.0

20 1988 (1) SA 652 (W) a 6593660A.
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contract. In Dhanabakium v Subramanian and Another,* Tindall JA held that amother=s consent
to the adoption of her child will not be vaid unless sheis a person competent to enter into a contract.

If sheisaminor she must be assisted by her guardian when granting any such consent.

21 1943 AD 160 &t 167.
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(21) Therearetwo partiesto any consent: the party giving it and the party receiving it. Consent, as
envisaged in the definition of Aoccupier contained in the Tenure Act, is more than amere indication of
the inclination of the grantor. It creates legdly enforcegble rights and obligations between the grantor
and the recipient. The requirement of the Tenure Act that an occupier must have or must have had
consent to reside on the land, means that the person concerned must be or must have been a party to
aconsent agreement with the owner of the land or with the person in charge? or with the predecessor
intitle of any of them.? The notion of an agreement from which the consent to reside originates, gppears
from the wording of section 8(1)** (which deds with the termination of an occupiers right of
residence”) and is also found in sections 10(1)(b), 11(1), 11(3)(b) and 12(2)(a) of the Tenure Act.

(22) A person who does not have consent may be an Aoccupier() by virtue of Aanother right in lani
to reside on the land.?® The Tenure Act contains no definition of Aanother right in lawd. It is difficult to
envisage what was contemplated by those words.*’ It could be aright derived from the operation of
law.?® The wording indicates that it isalegd right.® Being alegd right, there must be a holder who is

entitled to it, and a person or persons who are subject to it.

22 Section 1 of the Tenure Act contains the following definition of Aperson in charged:

Aaperson who at the time of the rdlevant act, omission or conduct had or haslegd authority to give consent to aperson
to reside on theland in question.f

23 Section 24 of the Tenure Act.
24 The rdevant portions of section 8(1) is quoted in para[13] above.

25 See the words Aagreement . . . on which the owner or person in charge reliesi in section 8(1)(a), and the words
Aagreement from which the right of residence arises) in section 8(2)(c).

26 See the definition of Aoccupierf quoted in para[19] above.
27 See Roux in Budlender et al, Juta-s New Land Law, 2000 service (Juta, Cape Town 1998) at 7A-13.

28 Section 3(1) provides that consent to reside may only be terminated in accordance with section 8. Section 8(1) dlows
thetermination of a right of resdenceif theterminaionisjust and equitable. Thereis no reference to Aconsent(. Section
8(1)(e) enjoinsthe court to consider the reasonable expectations of the renewa of the agresment from which the right
of residence arises when considering if the termination of a Aright of residencef isjust and equitable. The correlation
between the termination of Aconsant, of a Aright of residencel) and of aAcontract fromwhich aright of resdence arisesg,
isnot clear. The seemingly discordant use of these terms can best be atuned by accepting that an Aagresment from
which aright of residence arisesfi may terminate at atime when it will not be just and equitable to bring the Aright of
residencel) to an end. The Aconsent( to reside will then endure by operation of law, and provide a new basis for the
Aright of residencef. The words Aanother right in law@ might refer to such anew besis.

29 The requirement that Aanother right@ must be Aaright land support my previous finding that Aconsent@ must aso be
arightinlaw.
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(23) A personresding on land will not be an Aoccupier( (as defined) unlessthereisalega nexus
between that person and the owner or person in charge of the land. There is no such nexus between
family members living with that person on the one hand, and the owner or person in charge of the land
on the other hand. The family law rights of the family members do not turn them into Aoccupiersd.® This
is pointed out by Roux in Jutass New Land Law:**

AUnder the ESTA, unlike the Labour Tenants Act, an occupier-s dependants are not accorded any particular status.
.. If an occupier=s dependants are able to prove that they meet the definition of >occupiers, they will be entitled to
protection in their own right.

30 SeVenter NO v Claasen en Andere 2001 (1) SA 720 (LCC) at para[11]; Dique NO v Van der Merwe en
Andere 2001 (2) SA 1006 (T) at 1011D-H.

31 Aboven 27.
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Note, however, that in terms of s 6(2)(d) occupiers. . . have theright to family life. One of the implications of this
provision is that occupiers have the right to have members of their family stay with them on a permanent basis.
Although this may not necessarily result in these people becoming or retaining their status as occupiers, they may not
be evicted for as long as the occupier with whom they are staying remains on the land. The question whether a
particular person counts as afamily member depends on the >culture of that [ie the occupier=s] fami Iy.:@32

(24) The scope of the term Aoccupier@ can best be illustrated with reference to particular examples.
| will use the example of afarm owner who employs alabourer to work on his farm and, as aterm of
his employment contract, allows him to occupy a house on the farm. If the |abourer moves into the
house with hiswife and children, the occupation by the wife and children would be lawful by virtue of
the labourer=s right to family life in terms of the Tenure Act,® but the wife and children would not
become Aoccupiersl in their own right.>* If the employment contract allows the labourer to have his wife
and children or afriend living with him in the house, that contract would not make the wife and children
or the friend Aoccupiersl), because the wife and children and the friend are not parties to the agreement
that condtitutes the consent. The person who holds the consent is the labourer himsdlf, and the wifess,
childrens: or friend=sright of residenceis under or through the labourer. The labourer may alow them
to reside in the house by virtue of the consent given to him by the owner or person in charge. If the
labourer wants to evict the friend, the friend will not be entitled to any protection under the Tenure Act.
On the other hand, if the farm owner gives consent to live in the house directly to the labourer=s wife,

32 Aboven 27 a 7A-15 and 7A-16.
3 Section 6(2)(d) of the Tenure Act reeds:

A(2) Without prejudice to the generdity of the provisions of section 5 and subsection (1), and balanced with the rights
of the owner or person in charge, an occupier shdl have theright-

(d) to family lifein accordance with the culture of that family. . .0

A See para[23] above.
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that would make her an occupier in her own right. Such consent will, in practice, sometimes be given
when the wife s also employed on the farm.® Only in such cases will the wife be an Aoccupier in her
own right, with the same entitlements under the Tenure Act as her husband.

35 Seefor example Conradie v Hanekom and Another 1999 (4) SA 491 (LCC); [1999] 2 All SA 525 (LCC).
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(25) It might be argued that family members of a labourer who has consent to live in the house,
derive the right to do so from the provisons of the Tenure Act. That Aright, so such an argument could
run, condtitutes Aanather right in lavil to reside on the farm, and brings the family members within the
soope of the definition of Aoccupier@. In my view, such an argument would be falacious® The right to
Afamily lifef isaright in terms of the Tenure Act given to the labourer, in his capacity as Aoccupier() (as
defined). It is not given to his family members®’ The family members have family law rights againgt the
labourer, not againgt the owner or person in charge. The Tenure Act, by dlowing Afamily lifefl to the
labourer, enables him to fulfil hisfamily law obligations. The labourer (asthe occupier) determineswhich
family members (if any) will live with him on thefarm. A family member who considers himsdlf or hersdlf
entitled to live with the labourer on the farm (such as a spouse wanting to share a matrimonia home)
must enforce that right againgt the labourer, not againgt the owner or person in charge of the farm.

(26) If aneviction order is given againg an occupier, the generd rule is that the sheriff may remove

from the farm any person dlaiming through or under such occupier.® It does not matter that the order

36 Roux, in Juta=s New Land Law aboven 27 a 7A-13, seemsto concludein hisfootnote 3, correctly soin my view,
that the term Aanother right in law@ does not indude aright in terms of family law which alive-in dependent might have
againg an occupier. See dso the decisonsreferred to in n 30 above.

37 See the wording of section 6(2)(d) of the Tenure Act, quoted in n 33 above.

33 Ntai and Othersv Vereniging Town Council and Another 1953 (4) SA 579 (A) at 584 and 590.
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in not granted against such other person by name.* Thereis a presumption that new statutory law does
not alter existing rules of law more than is necessary. ® Thereisinaufficient

39 Kayamandi Town Committee v Mkhwaso and Others 1991 (2) SA 630 (C) at 635H-J;

ATo the extent that sub-tenants, guests and family are made to obey an order which is not granted againgt them by
name, | supposeit may be regarded as an exception to the generd rule that an order operates only against the person
towhom it isaddressed inter aliosiudicatas aliis non praejudicare.f

40 Du PlessisAStatute Law and Interpretationf in Joubert (ed) Law of South Africa 1t reissue Vol 25 (Butterworths,
Durban 1999) a para 328.
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indication in the Tenure Act that it was intended to change this generd rule of law.** On the contrary,
provisons in the Tenure Act itself support the view that an eviction order againgt an Aoccupier(l (as

defined) is dso operative againgt family members living with that occupier. | will give two illugtrations.

(27)  Thefirg illugtration can be found in sections 12(1) and 12(2) of the Tenure Act. The rdevant
portions of the sections read:

A2) A court that orders the eviction of an occupier shall-

@ determine ajust and equitable date on which the occupier shdl vecate the land; and

(b)
2 In determining a just and equiitable date the court shal have regard to al rdlevant factors, including-
@
(b) the balance of interests of the owner or person in charge, the occupier and the remaining occupiers
ontheland; and
(© 0

It is evident that the words Athe occupier] mean a person who has or have had consent or another right
in law to resde on the land, whilst Athe remaining occupierd) refer to the other members of the firgt-
mentioned occupier=s household residing with him on the land.*”? This section recognises by implication

11 Before an eviction order may be granted againgt an Aoccupierl, there must be compliance with one of the subsections
of section 10 or with one of the subsections of section 11. Section 10(3) isthe only subsection that refersto eviction
orders againgt persons whose permission to reside is dependent upon the occupiersright of residence. The rdevant
part of section 10(3) is quoted in para[30] below. It is obvious that, in cases where an eviction order was granted
againg an occupier upon compliance with a different subsection of section 10 or 11, that order will dso dlow the
remova of persons whose permission to reside is dependent upon such occupier. The reference to eviction orders
againgt such other persons, which occur only in section 10(3), is probably ex abundanti cautela.

12 The same digtinction aso occursin section 10(3) of the Tenure Act. Seen 41 above.
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that an eviction order made against Aan occupier is aso operative againgt the Aremaining occupiers)
(namedly members of Athe occupier-§) household), because their interests must be considered in
determining the vacation date.

(28) A second illugtration can be found in section 12(4) of the Tenure Act, which reads:

A(4) Any order for the eviction of an occupier in terms of section 10 or 11 shall be subject to reasonable terms and

conditions for further residence which may be determined by the court, having regard to the income of dl of the
occupiersin the household.{)

The above wording indicates that the legidature reglised that an eviction order againgt Aan occupier@ will
dso entail the eviction of Adl the occupiersin the household@ (meaning al members of household). If dl
members of the household were occupiers in their own right (thet is, persons having or having hed
consent or another right in law to reside on the land), an eviction order againgt one of them could not

possibly be operative againgt the others.

(29)  Itisgpparent from the above two illudtrations thet the word Aoccupier( is used indiscriminately
in the Tenure Act. The gatutory definition of Aoccupier( in section 1(1) only gpplies if the context in
which the word is used, does not indicate some other meaning.** After andlysing a number of court
decisions, Davies Jin Canca v Mount Frere Municipality* formulated the approach to be adopted
when determining whether another meaning was intended, as follows:

43 Seethefirg sentence of section 1(1) of the Tenure Act.

44 1984 (2) SA 830 (TKS).
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AThe principle which emerges is that the statutory definition should prevail unless it appears that the Legidature
intended otherwise and, in deciding whether the Legidature so intended, the Court has generdly asked itsdf whether
the application of the statutory definition would result in such injustice or incongruity or absurdity asto lead to the

conclusion that the Legidature could never have intended the Satutory definition to apply@45

(30) | will proceed to point out some more examples of where the word Aoccupier(l carries a
meaning in the Tenure Act which is different from its defined meaning. Firdtly, the definition of Asuitable
dternative accommodationi in section 1(1) requires regard to be had to the Areasonable needs and
requirements of al the occupiers in the household@ to determine whether any available dterndtive
accommodation is suitable. The intention is obvioudy that the needs and requirements of dl members
of the household must be considered, not only the needs and requirements of those members who are
aso occupiers. Secondly, sections 8(7)(b) and 12(4) of the Tenure Act, which alows a court to
determine reasonable terms and conditions of resdence Ahaving regard to the income of al occupiers
in the househald(, is clearly intended to refer to everybody forming part of the household (whether they
are occupiers as defined, or not). Lagtly, in section 10(3) of the Tenure Act the word Aoccupier( is used
two different senses, each with obvioudy discrete meanings. The subsection provides that:

A(3) ... acourt may grant an order for eviction of the occupier and of any other occupier who livesinthe same dweling

ashim or her, and whose permission to reside there was whally dependent on his or her right of resdenceif it isjust
and equitable to do so, having regard to-

0) e
(i) the interests of the respective parties, including the comparative hardship to which the owner or personin
charge, the occupier and the remaining occupiers shdll be exposed if an order for evictionisor isnot granted.(

The words Athe occupier@, where it first occurs, clearly refer to an occupier as defined (thet is, an
occupier who has consent from the owner or person in charge of the land, or another right in law to
resde on the land), whilst the words Aany other occupier@ and Athe remaining occupierd refer to other
resdents living in the same dwelling, whose permission to reside there iswholly dependent on the right
of residence of the first-mentioned Aoccupier@. If the term Aoccupier@ was intended to carry the same

meaning throughout, the digtinctions made in section 10(3) would not have been necessary.

45 Aboven 44 at 832F.
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(31) I have given condderdtion to a possible interpretation of the Tenure Act which will give the
word Aoccupier a wide meaning, inclusve of al members of the household of a person who has
consent or another right in law to reside on the land. Such an interpretation will dlow the same meaning
to be given to Aoccupierd, wherever it occursin the Tenure Act.*® The wording of the Tenure Act itself
however, does not support such an interpretation. It would aso create incongruities. It is regretable that
the legidature obfuscated the Tenure Act, which is difficult enough to interpret, even more by using a
defined term not congistently, but with discrepant meanings.

46 Thereisapresumption that the same words and phrasesin astatute bear the same meaning throughout. SeeDuPlessis
above n 40 a para 335; AThis presumption, rightly or wrongly, trust legidatures: propensity to use language
consistently ) Sometimes (asin this case), thetrust is misplaced.
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(32) 1'will proceed to point out some of the incongruities. Frgly, the definition of Aoccupier( excludes
a person who has an income in excess of the prescribed amount.” If a farm labourer receives
permisson to occupy a house on a fam and has a wife living with him who earns more than the
prescribed amount from employment in town, the wife would be excluded from the definition of
Aoccupier@. Her excluson will require her income to be disregarded when the income Aof al occupiers
in a household has to be considered under section 8(7)(b) for purposes of determining terms and
conditions of resdence. That would be patently unfair. Another incongruity may be found in section
9(2)(a) of the Tenure Act. Section 9(2)(a) requires that an occupier=s right of resdence must be
terminated before an eviction order can be granted againgt that occupier. If every member of afarm
|abourer=s household is an occupier, each one of them will have an independent right of residence.® If
the farm labourer=s right of occupation arises solely from his or her employment agreement, that right
of resdence may be cancelled under section 8(2) if he or she resigns or is dismissed. The Aright of
residencef of the other members of the household would then have to be separately cancdlled. If there
areno lawful groundsto cancd their individua Arights of residencd, the incongruous Situgtion will arise
that family memberswill be dlowed to remain on the farm, and as part of their right to family life, they
will be dlowed to bring the evicted farm labourer back to live with them.* This could never have been
the intention of thelegidaure. Ladly, if the defined term Aoccupier@ has to be given awide interpretation
that would include spouses and dependants, it would mean that the right of residence of a parent who
has lived on the land for ten years and who is older than sixty years, may by virtue of the provisons of
section 8(4)(a) of the Tenure Act™ not be terminated. That will be S0, notwithstanding that his or her

a7 Para (c) of the definition contained in section 1(1) of the Tenure Act, quoted in para[19] above. The prescribed amount
is R5000,00 per month. Seethe regulations referred to in n 3 above.

48 Section 6(1) of the Tenure Act.
49 Section 6(2)(d) of the Tenure Act.
50 Section 8(4) reads asfollows:

A(4) Theright of residence of an occupier who has resided on the land in question or any other land belonging to the
owner for 10 years and-

@ has reached the age of 60 years; or

(b) isan employee or former employee of the owner or person in charge, and asaresult of ill hedth,

injury or disability isunable to supply labour to the owner or personin charge,

may not be terminated unless that occupier has committed a breach contemplated in section 10 (2) (a), (b) or (¢):
Provided that for the purposes of this subsection, the mererefusd or failure to provide labour shal not congtitute such
abreach.§
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son who works on the farm and from whose service contract the consent to reside is derived, has not
yet reached the age of 60 years. Such aresult could never have been the intention of the legidature, as
is evident from the specia provisions relating to spouses and dependants in section 8(5).* If such
spouses and dependants were also intended to be Aoccupierdl (as defined), section 8(5) would not have
been included in the Tenure Act.

(33) Theconcluson isinevitable that the word Aoccupier( is used in the Tenure Act in two senses.
firgly, in a narrow sense, meaning persons who are or were parties to a consent agreement with the
owner or person in charge of the land or who are the bearers of another right in law to reside, and
secondly in awide sense, meaning resdents who derive thair rights to reside through or under occupiers
in the narrow sense. The latter group fdls outside the statutory definition of Aoccupier@.

51 Section 8(5) of the Tenure Act reads asfollows:

A(5) Onthe desth of an occupier contemplated in subsection (4), the right of residence of an occupier who was hisor
her spouse or dependant may be terminated only on 12 calendar months written notice to leave the land, unless such
aspouse or dependant has committed a breach contemplated in section 10 (1).0
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(349) Themembers of an occupier=s household will not be disempowered by my interpretetion of the
Tenure Act. Various sections of the Act require their position to be considered by the court when
determining conditions of residence, or when making eviction orders> They have the right to live with
the occupier for as long as the occupier remains entitled to reside on the land and remains entitled to
family life> To succeed in an action for eviction against a household member, the owner or person in
charge will have to show either thet the occupier himsdlf no longer enjoys protection from eviction under
the Tenure Act™ or that there are other legally justifiable grounds™ warranting the eviction.>® Until thet
happens, family members of an occupier may, generdly spesking, defend themsdves agang a

threstened eviction on the same substantive grounds as may be available to the occupier.’

(35  Section 3(4) of the Tenure Act does not militate againgt these conclusions. It reeds as follows:

AFor the purposes of civil proceedingsin terms of this Act, aperson who has continuoudy and openly resided on land
for aperiod of one year shall be presumed to have consent unless the contrary is proved.{

Theterm Aconsent( is defined as the express or tacit consent of the owner or person in charge of the
land.*® Consent must originate from an agreement,> or exist by operation of law.*® The presumption in
section 3(4) will not generate consent. It does nothing more than cast an onus on the owner or person

in charge to prove that consent does not exig, if thet is the case. The presumption will not turn

52 See, for example, sections 8(7)(b), 10(3), 11(3)(a), 12(2)(b) and 12(4). | have dedt with most of these subsections
elsawherein my judgment.

53 The position, in my view, issimilar to aSituation where the lessor under a headlease seeks to evict a subtenant of the
lessee. He cannot do so whilst the heedleese remainsin good standing. See Singer and Others v Combrink and
Another 1950 (1) SA 764 (O) & 772 and Bright v Triumph Garage (Pty) Ltd 1949 (3) SA 352 (C) at 360-361.

54 Compare Ntai aoven 38 a 584A-C.

55 Such alegdly judtifiable ground might conceivably be misbehavior by the household member as envisaged in section
6(3), or if the household member is not family of the occupier, as contemplated in the culture of that family. Seedso
para[36] below.

56 Compare United Building Socity v Rabinowitz and Others 1949 (4) SA 513 (C) at 518.

57 Therights of the family members do not include the right to receive notices or to bejoined in legal proceedingswhich
the owner or person in charge may bring againg the occupier.

58 See the definition of Aconsent( in section 1(1) of the Tenure Act, quoted in para[20] above.
59 See para[21] above.

60 Seen 28 dove.
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household members dependent on an occupier for permission to live on the land, into occupiers (in their
own right) of the land.

(36) It might be asked on what basis would the owner or person in charge be entitled to gect a
spouse or dependant of an Aoccupier( (as defined) for misbehaviour, for example if the spouse or
dependant breaches a provision of section 6(3) of the Tenure Act®* Section 6(3) is dearly intended to
goply to dl members of an occupier-s household. If it is breached, there could be two possible
consequences. The fird is that such breach, being committed by a person who resides on the land
through or under the occupier concerned, congtitutes a breach of the occupier=s terms of resdence, and
that such breach could support an eviction application against the occupier and his entire househol d.®?
The second interpretation could be that the breach removes the right of the spouse or dependant to rely
on the occupiers right of residence to support their own right, and that such spouse or dependant could
then be evicted. The proviso a the end of section 8(5) might give some support to such an
interpretation. For purposes of this case, | need not choose between the two possibilities.

61 Section 6(3) readsasfollows

AAN occupier may not-

@ intentionally and unlawfully harm any other person occupying the land;

(b) intentionaly and unlawfully cause materid damage to the property of the owner or personin charge;

(© engage in conduct which threstens or intimidates others who lawfully occupy the land or other land in the
vicinity; or

(d) enable or assst unauthorised persons to establish new dwellings on the land in question.§

62 The position could be compared to that of a headlessee facing the cancdllation of his headlease through the conduct of
his subtenant, in circumstances where that particular kind of conduct would congtitute a breach of the headlease.
Compare Wistyn Enterprises (Pty) Ltd v Levi Strauss & Co and Another 1936 (4) SA 796 (T) at 802B-C.
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(37) Interms of section 9(2)(d) of the Tenure Act, the owner or person in charge must, before
goplication can be made for the eviction of an occupier, give advance notice (which must contain the
prescribed particulars) to every occupier concerned. In my view, this subsection applies only to
Aoccupiersd as defined, that is to persons who are Aoccupierd in the narrow sense® It does not include
members of an occupier-s household who are dependent upon the occupier=s right for their own right
to resde on the land. That means that each member of such a household need not be separately served
with anotice in terms of section 9(2)(d).

63 The context does not indicate that it is used in any other sense. See para[29] and [33] above.
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(38) Theregulations under the Tenure Act prescribe the form which a notice under section 9(2)(d)

must take.** The prescribed form contains the following note:

ANote: aseparate notice must be served on every occupier in the household, exduding children under the age of 18.
Children under the age of 18 can be cited in a notice served on an adult member of the household in which they are
ordinarily resident )

If by Aoccupier(l is meant an occupier as defined in the Tenure Act, | have no quarrd with the note. If
Aoccupier in the household( is intended to be synonymous with Amember of the household@, the
regulations would impose a burden on the owner or person in charge which extends beyond the duty
imposed under section 9(2)(d). The Minister may prescribe the particulars to be contained in anotice
under section 9(2)(d) and also its form and the manner of service® In my view, the Minister has no
power to make regulations that require service of such anotice on persons who are not required to be
served therewith under the Tenure Act itsalf.®® The legidature dedlt with the question of which persons
must be served with notices. The Minister may nat, in the regulations, also ded with that issue, Snce it
would, in thewords of Van den Heever Jin Sv Van der Horst and Others, Apresupposes that the
Minister may by regulation provide better than Parliament itself has expressy doneg® If the Miniter,
in the regulation, intended to impaose a requirement that section 9(2)(d)(i) notices must aso be served

64 Seen3aove

65 Section 28(1)(b) of the Tenure Act.

66 Such a power would imply that the Minister may in effect amend section 9(2)(d) by extending the statutory list of
persons on whom notices must be served. The power to amend statutes by regulation must not belightly implied: Van
Heerden and Others NNO v Queen=s Hotel (Pty) Ltd and Others 1973 (2) SA 14 (RA) a 27E. Inthiscass, | find
no such implied power givento the Minigter.

67 1991 (1) SA 552 (C) & 556C.
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aso on personswho fal outsde the Satutory definition of Aoccupier@ such requirement would be ultra
vires the enabling legidatior™ and invaid. It follows that, athough no section 9(2)(d)(i) notices were
served on the other members of defendant=s household, section 9(2)(d)(i) of the Tenure Act had been

complied with, unless the notices were served prematurely.

63 Regulationswhich are ultra viresitsenabling legidation areinvaid: see Vereeniging City Council v Rhema Bible
Church, Walkerville 1989 (2) SA 142 (T) a 149C-D and Rv Lusu 1953 (2) SA 484 (A) at 489A-F.
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(39) Becausethe sheiff isentitled to remove from the land any person daming through or under an
occupier againg whom an eviction order was made,” it is not necessary to join household members
who are not aso occupiers in their own right in eviction proceedings against an occupier,” nor is it

necessary to refer to such household members by name in the eviction order itsdlf.

Concluson

(40)  For the reasons set out above:

Q The Magidratess order dated 14 August 2001 is set aside in full.

2 The case is remitted to the magistratess court, to adjudicate on the following issues:.

@ whether section 9(2)(a) of the Extension of Security of Tenure Act has been
complied with;

(b) whether section 9(2)(b) of the Extension of Security of Tenure Act has been
complied with; and

(© whether the notices given under section 9(2)(d) of the Extengon of Security of
Tenure Act, are not invaid because they were given a a time when the

defendant=s right of residence has not yet been terminated.

69 See para[26] above.

70 See para[24] above.
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3 The issues must be adjudicated upon, in accordance with the following procedure:

@ the plaintiff may gpply to the magidraie:s court by no later than 20 November
2001 for adate for the further hearing of the case, to determine the issues listed
in paragraph 2 of this order;

(b) if such an gpplication has been timeoudey made, the plaintiff may, by not later
than ten days before the date for the further hearing, amend its particulars of
clam, and the defendant may, by not later than five days before the date for the
further hearing, amend his pleg; and

(© the magigtrate must determine the course of any further proceedings, including
the hearing of evidence, in a manner which will dlow both parties adequate
opportunity to present their case.

4 Provided an application as referred to in paragraph 3(a) has been timeoudy made, the
presiding magistrate must determine the issues listed in paragraph 2 of this order, and
inthelight of hisfinding, the magistrate must recongder the prayers of the plaintiff and

make such order as he may deem fit.

) Any eviction order which the magistrate may make consequent upon any further hearing
of this caseis subject to automatic review by this Court.
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