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GILDENHUYSAJ:

[1] In this matter, twelve people living on the farm Peternoster 1062, colloquidly known as
Vadplaas, purported to note an apped to this Court againgt “the whole judgement and orders of the
learned magistrate Mr Louw Cronje, the Magidtrate of Vredenburg Magistrates Court, under case
number 3381/99 handed down on the 17th November 2000.” The twelve people were respondents
inthe case before the Magisirate. An gpplication for the eviction of these twelve people (eleven of them
are gppellants herein) was brought by the erstwhile co-owners of Vaaplaas (the first and second
respondents herein) and the present owner (the third respondent herein). The third respondent isin the
process of developing atownship on Vaaplaas. The housesin which the respondentslive, obstruct the
township development. The twelfth appellant is Green and Associates, the attorneysfor thefirst eeven
gppdlants. During the proceedings in the Magistrate's Court, the Magistrate made a cost order de
bonis propriis againg them. The attorneys appeal againg that cost order.

[2] The Magidrate granted eviction orders against the second and sixth appdlants in terms of the
Extenson of Security of Tenure Act, No 62 of 1997. The fourth and fifth gppellants have resded on
Vadplaas for longer than 10 years and had, at al relevant times, reached the age of sixty years.
Because they are entitled to certain protections in terms of section 8(4)(a) of the Act,! the Magistrate
did not make an eviction order againgt them, but ordered them to move to a Smilar renovated house

elsawhere on Vaal plaas upon fourteen days  notice to be given to them by the respondents. The house

1 Section 8(4) reads asfollows:

“Theright of residence of an occupier who hasresided on theland in question or any other land belonging to the owner
for 10 years and-

(a)  hasreached the age of 60 years; or

(b)  isanemployeeor former employee of the owner or person in charge, and asaresult of ill hedth, injury
or disahility is unable to supply labour to the owner or personin charge,

may not be terminated unless that occupier has committed a breach contemplated in section 10 (1) (a), (b) or (c):
Provided that for the purposes of this subsection, themererefusal or failureto providelabour shall not congtitute such
abreach.”
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which they occupy on Vadplaas sands in the way of a planned new road. The remaining agppellants
are family members of appellants who are “occupiers’ under the Act.?2 They derive their rights of
residence from those gppellants. The effect of the eviction orders, if implemented, would be that they

would aso have to move away from Vadplaas.

[3] The orders made by the Magidtrate originaly came before me on automatic review in terms of
section 19(3) of the Act. | took theunusud step of asking for, and hearing argument on thereview. On
2 February 2001 | confirmed the eviction orders againgt the second and sixth appellants, subject to
some minor amendments. | determined that the eviction orders may be implemented on 27 February
2001 against the gppellants who have not by then moved away. | found that the orders against fourth
and fifth appelants are not eviction orders as envisaged in the Act, and that | have no jurisdiction to

review the orders®

[4 On 26 February 2001 the appellants lodged an application with this Court for leave to appedl
to the Supreme Court of Apped. The gpplication wasirregular in severd respects, and on 22 March
2001, after aformal hearing, | set it aside with codts.

[5] Onthe same day (22 March 2001) the appd lants purported to note an appedl to this Court
againg the judgment and orders of the Magistrate. The notice of gppeal, which adso incorporates an
gpplication for condonation, was served on respondents’ attorneys and filed with the Clerk of the Civil
Court. It was not filed with the Regigtrar of this Court, athough the notice is dso addressed to the
Regigtrar of this Court. After setting forth the grounds of apped, the notice contains the following

Satement:

2 The Act defines“ occupier” as.

“[A] person residing on land which belongs to another person, and who has or [sic] on4 February 1997 or thereafter
had consent or another rightinlawtodo so. . "

3 | gave ajudgment following upon the review proceedings, which is reported at 2001 JOL 7933 (LCC); internet web
site hitp://Aww.law.wits.ac.zall cc/2001/101r00sum.html.
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“BE PLEASED TO TAKE FURTHER NOTICEthat Appellants herewith intend to apply for condonation for the
latefiling of this Notice of Appedl. Find annexed hereto the affidavits by SBrutusand M Greenin support thereof.”

Attached to the notice are two affidavits in support of the application for condonation.

[6] After serviceof the notice of gpped, thelega representatives of the parties reached the following
agreement, which was confirmed by respondents’ attorney in aletter to the gppellants’ attorney dated
4 April 2001. | quote verbatim from the |etter:

“We confirm thet the parties are agreed thet thisis an urgent maiter which should be heard as soon as possible.

To this end, Counsd for the respective parties have agreed to the following proposed timetable in respect of the
hearing of both the gpplication for condonation and the apped:

1 That the record be ddlivered to Respondents and to the Registrar of the Land Claims Court on or before 18
April 2001,

2 Appellants Heads of Argument to be ddlivered by 25 April 2001,

3 Respondents Heads of Argument to be delivered by 4 May 2001,

4 The hearing of the matter to take place on Friday 18 May 2001.”

| noted the agreed timetable and confirmed with the partiesthat | would be available for the hearing on
18 May 2001.

[7] Despitethe agreement between thelega representatives, no documents relating to an application
for condonation or to the appeda were filed with the Registrar of this Court. The matter was, at the
request of respondent’s attorneys, called before me on 18 May 2001. Mr Green appeared for the
appdlants and Mr Breitenbach for the respondents. During argument in Court, | was handed a copy
of the Notice of Apped (dated 22 March 2001) from the Bar by Mr Breitenbach. Mr Breitenbach
asked meto dismissthe apped. | indicated, during argument, that | doubted whether | could do so, the
appeal not being properly before me. Mr Breitenbach then applied for an order that the apped be
struck off the roll. He dso goplied for further reief, amed manly a securing the immediate
implementation of the Magidtrate’ s orders. He submitted that the past attempts by the appellants to
frugrate the implementation of the Magistrate' s orders by defective notices of apped condtituted an
abuse of the judicia process, and more attempts may follow. | am not convinced that another attempt
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to embark on an apped would be an abuse of the judicia process, but if such an atempt is again
procedurally defective, the time may well have arrived for further attempts to be curtailled.

[8] Anapped from amagistrate’ s court to this Court must be noted within agiven number of days*
The parties are ad idem that the appeal noted on 22 March 2001 was noted out of time. According
to rule 71(1) of the Rules of this Court, any party that has gppealed against adecison of amagistrates
court over which this Court enjoys gppellate jurisdiction, must prosecute such an gpped in this Court,
in the same manner as acivil apped from a magidrate' s court to the High Court. Only this Court, not
the magistrate’ s court, can extend the period for the noting of an apped.®> No forma application for
extension of the period for the noting of the apped from the Magidrate' s Court, was made to this
Court. A substantive gpplication for extension is generally necessary.® The notice of appeal, which
contains a reference to an gpplication for condonation, was not filed with the Regigtrar of this Court.
| only got sight of acopy of it when it was handed up to me on 18 May 2001 by Mr Breitenbach during
argument.

[9] Mr Green (for the appelants) asked for the matter to be postponed so that he could rectify the
procedural deficiencies. He took the blame for the deficiencies upon himsdf, adducing difficulties he
had in obtaining a fiddity fund certificate from the Cape Law Society as the main reason for the
defective performance of his duties. The procedurd omissons in this case are o prodigious that a
postponement would not be appropriate. The correct order for this Court isto strike the appeal from
theroll.”

[10] Mr Bretenbach submitted that, if the gpped is struck from the roll, the gppellants may well
launchafresh apped againgt the decision of the Magistrate’ s Court, and attempt to obtain the necessary

4 Rule51 of theMagistrates’ Court Rulesread with rule 71(1) of the Land Claims Court Rules. The Land Claims Court
Rules are available on the internet web site hitp:/Amww.law.wits.ac.zall cc.

5 Section 84 of the Magistrates Courts Act 32 of 1944 and Rule 60(5) of the Magistrates Court Rules.

6 Gerling& Beckerling, “Civil Procedure: Magistrates Courts’ in The Law of South Africa (Joubert ed), Vol 3 part

2 (first re-issug), par 265.

7 Dos Santos v Unibank Ltd 2000 (1) SA 801 (W).
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condonationfor the late noting. He applied for an order that the gppellants beinterdicted and restrained
from taking any further steps in these proceedings, until they have complied with dl outstanding cost
orders, and have given security for future codts. It is obvious that the gppellants are not people of
means, and an order as prayed will restrict their rights because of the ineptitude of their attorney.
Although there may come a stage when they will no longer be alowed to raise the derdliction of ther
attorney to gain condonation for procedura shortcomings, | do not think that stage has yet been
reached. But | must warn the appelantsthat it isfast gpproaching.

[11] | wastold from the Bar that, in practice, the authorities responsible for the execution of a
warrant for eviction will not executethe warrant if an appeal has been noted againgt the eviction order,
irrespective of whether it is operative in law. The respondents applied for a declaratory order to
addressthisdifficulty. An gpped which hasbeen struck off therall, is discontinued. Consequently, there
is no longer any apped pending againg the orders of the Magistrate, and the operation of his orders
isno longer suspended.? | will make such a declaratory order.

[12] An eviction order made by a magistrate under the Act is subject to automatic review by the
Land Claims Court.® On review, the magistrate' s order may be confirmed, set aside or substituted by
a different order. If a party wants to lodge an apped after the review has taken place, it is unclear
whether the gpped lies to the Supreme Court of Apped or to the Land Claims Court. It is not
necessary for me to decide that issuein this judgment, and | refrain from doing so. | will dso makeno
decision on a submission by Mr Breitenbach that, if a party alows review proceedings by the Land
Claims Court to proceed, he or she thereby loses the right to apped to the Land Claims Court.*

[13] Therespondentsasked for costs against the appellants, taxed on the scale of attorney and client.
| will grant such anorder. Although Mr Green ismainly responsible for the appellants’ jeopardy, they

8 Herf v Germani 1978 (1) SA 440 (T) a 449C-G.
9 Section 19(3) of the Act.

10 The submission is based on section 19(4) of the Act, which provides that if an apped has been noted againgt an
eviction order, an automatic review of thet order fallsaway.
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indgted that he must remain involved with the matter even after they became aware of some of his
difficulties. It is also trite law that litigants are responsible for the omissons and mistakes of their
attorney.* In some cases, whereit isjudtified by the circumstances of the case, costs will be awarded
againg the attorney de bonis propriis. The respondents did not ask for such an award, and | do not
congder it gppropriate in this case. It may become appropriaeif, in future proceedings, the attorneys
have not mended their offhand approach to their duties.

[14] ThisCourt orders asfollows:

@ The apped noted by the appellants in terms of a Notice of Apped dated 22 March
2001, is gtruck off therall;

(b) It is declared that the orders made in the Magistrate' s Court in Vredenburg on 17
November 2000 under case number 3381/99 are no longer suspended by apending
appeal and can, subject to the amendments ordered by the Land Claims Court on 2
February 2001, be implemented forthwith;

(© The appellants, jointly and severally, are ordered to pay the costs of the respondents
relating to the appeal noted on 22 March 2001, taxed as between attorney and client.

ACTING JUDGE A GILDENHUYS

For the appellants:
Mr M B Green from Green & Associates, Paarl.

For the respondents:
Adv A M Breitenbach ingructed by Jan Sde Villiers, Cape Town.

11 SeeNtuli and Others v Smit and Another 1999 (2) SA 540 (LCC); [1999] 2 All SA 1 (LCC).



