IN THE LAND CLAIMSCOURT OF SOUTH AFRICA

RANDBURG CASE NUMBER: LCC 29R/00
MAGISTRATE'SCOURT CASE NUMBER: 1373/2000

In chambers MEER J

Decided on: 6 June 2000

In the review proceedings in the case between:

BERGBOERDERY Applicant

and

MESHACK SHADRAC MAKGORO Respondent
JUDGMENT

MEER J:

[1] Thiscase came before me by way of awritten request on behalf of the respondent that an order
for hiseviction granted under the Prevention of 1llegd Eviction from and Unlawful Occupation of Land
Act!, (hereinafter referred to as “PIE”), by the Magistrate, Lydenburg be reviewed by this Court in
terms of its review powers under the Extension of Security of Tenure Act? (hereinafter referred to as
“ESTA”). Theregquest for areview was based on the contention that the respondent was an occupier
under ESTA and the magistrate had erred in not considering the matter in terms of that act, and
thereafter submitting it to the Land Claims Court for review.

[2] Thefactsand circumstances pertaining to the matter are asfollows:

1 Act 19 of 1998.

2 Act 62 of 1997.
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The applicant commenced® an urgent gpplication in the Lydenburg magistrate’ s court
under section 5 of PIE for the eviction of the respondent from his farm, Oshoek.
Although the eviction gpplication was brought under PIE, (the requisite Statute under
which one seeks the eviction of an unlawful occupier* who occupies land without
consent), the founding affidavit, without making reference to ESTA,, intimates® that the
respondent was in fact an occupier under ESTA. The affidavit states that the
respondent had consent to reside on the farm from 25 June 1999 when he commenced
employment with the applicant, until about 1 February 2000, when hisemployment was
terminated.

The application appears to have been drafted, issued and aninterim order granted at
lightning speed, dl of which occurred on 16 March 2000, with no thought to service
upontherespondent. Although theapplicationiscaled“EX PARTE AANSOEK OM
UITSETTING” and is addressed to the respondent whose interest therein was clearly
paramount, it was in fact not served on him. The respondent accordingly had no
knowledge of the application when it was heard on 16 March 2000.

It was only on 20 March 2000 (after an interim eviction order had dready been
granted) that the respondent was served with a copy of the eviction application
together with theinterim order in respect thereof. At the sametimehewas served with

asummons? for his eviction.

The application and supporting affidavit are dated 16 March 2000. On that same date the application was
also issued and an interim order granted. The application was not served on the respondent before the
interim order was granted.

‘Unlawful occupier’ isdefined at PIE as “aperson who occupiesland without the express or tacit consent
of the owner or personin charge, or without any other right in law to occupy such land, excluding aperson
whoisan occupier interms of the Extension of Security of Tenure Act, 1997, and excluding aperson whose
informal right to land, but for the provisions of this Act, would be protected by the provisions of the
Interim Protection of Informal Rights Act, 1996 (Act 31 of 1996).”

Although there is no reference to ESTA by namein the founding affidavit, para 4 thereof states that the
respondent had the requisite consent to reside on the farm asisrequired of an occupier under ESTA. In
thisregard see para[8] below.

The summons was subsequently withdrawn on 12 April 2000.
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On 27 March 2000 a notice of appearance to defend was served on the applicant’s
attorney and theresfter filed at court. The notice reflects the defendant’s” attorney as
GG Mashimbye of the Nkuzi Development Association Lega Unit. Onthereturn day,
6 April 2000, attorney Mr Mashimbye appeared in the magistrate’' s court on behalf of
the respondent. From the magigtrate’ s cryptic notes of the proceedings contained in
his order, as well as his subsequent submissionsto me, it appears that the applicant’s
attorney objected to Mr Mashimbye being given ahearing because the respondent had
not filed an opposing affidavit. Remarkably, and notwithstanding Mashimbye being the
attorney of record, the objection was sustained, Mr Mashimbye was not given an
opportunity to be heard, and afina eviction order was granted againgt his client.
Almost immediately after the find order was handed down on 6 April 2000, the
respondent’ s attorney? sent a written request to the magistrate to send the maiter for
automatic review under section 19(3) of ESTA to this Court, asthe order related to
the eviction of an occupier under ESTA. This did not happen.

Thereafter written submissions were sent to this Court on behaf of the respondent,
requesting a review of the matter. From these it would appear that the respondent
vacated the farm latein March. | sent acopy of the respondent’ s submissionsto both
the magidrate and the applicant’ s attorney, inviting them to make submissons of their
own, which they did.

The magigtrate conceded, in his submissons, that it was a bona fide mistake on his
part to have granted the eviction order under PIE as opposed to ESTA. He stated
aso that the matter should have been sent for review to the Land Claims Court interms
of section 19(3) of ESTA and that the letter from the respondent’ s attorney requesting
him to do so had not been brought to his attention.®

The notice of appearance to defend is presumably in respect of the summons, hence the reference to
“defendant”.

Thisletter isfrom attorneys Breedt and Herholdt, Lydenburg. From the Notice of Appearance to Defend
it would appear that they are the Lydenburg correspondents of respondent’s attorney.

The magistrate’ s submissions are set out more fully at para[8] below.
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(viii)  Submissions from the gpplicant’s atorney stated that the respondent left the farm
before 6 April (the return day of the interim order) on his own without an eviction
order, and hiswhereaboutsare not known. The gpplicant’ ssubmissionsgo onto Sate
that the magigtrate was correct in not granting the respondent’ s attorney a hearing on
account of hisfailureto furnish an opposng affidavit, and dso offer the opinion thet the
latter did not have proper ingtructions, and had been misinformed that the eviction had
already occurred.

The jurisdiction of the Court

[3] Before deding with the merits of the review gpplication, | have to determine whether this Court
has jurisdiction to adjudicate thereon. This posesthe question whether | have the requisitejurisdiction
to review an eviction order commenced and granted under PIE, an act over which the Land Claims
Court has no jurisdiction,’® where the record indicates that ESTA is applicable, the respondent
subsequently aleges that the case fell to be determined under ESTA, and the magisirate concedes as
much. The Court’sreview jurisdiction is set out at Chapter V of ESTA. Section 19(3) provides for
automatic review and states -

“Any order for eviction by amagistrate’ scourtintermsof thisAct . . . shall be subject to automatic review
by the Land Claims Court . . .”

Section 20(1)(c) accords the Land Claims Court common law review jurisdiction:

“to review an act, omission or decision of any functionary acting or purporting to act intermsof thisAct”

10 Section 1 of PIE defines ‘court’ as“any division of the High Court orthemagistrate’ scourtinwhosearea
of jurisdiction the land in question is situated” .

11 Unlike in the case of automatic reviews under section 19(3) of ESTA, the procedure for a review under
section 20(1)(c) of ESTA isset out at Land Claims Court rule 35. Substantively such review accords with
the grounds specified at section 24 of Supreme Court Act, No 59 of 1959.
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InSkhosana and Others v Roost/a Roos se Oord and Other s* Gildenhuys J, after acomprehensive

andyss of the sections of ESTA (including the two sections mentioned above) in which the phrase“in

terms of the Act” appears, concluded:

[4]

“Having regard to ESTA asawhole and taking into account its purpose and scope, | have come to the
conclusion that thephrase‘intermsof’, where used in the sections of ESTA fromwhich this Court derives
itsjurisdiction, must be interpreted in a manner which will enable this Court to adjudicate in a casewhere
the provisions of ESTA are at issue. Sointerpreted, the phrase‘intermsof thisAct’ will mean ‘withinthe
sphere of law established by this Act’. That doesnot mean that this Court will havejurisdictionto decide
every issue which might arisein such cases. Theissue must have some relationship with ESTA.” 13

The learned Judge comments specificaly on the Court’s review jurisdiction under section 19(3)

asfollows

“Wherein an action for eviction under common law, the defendant raises a defence based on ESTA and
the magistrate finds that ESTA is not applicable and grants the eviction order, must the magistrate send
the order to the Land Claims Court for automatic review? On anarrow interpretation of ‘intermsof the Act’
it will not be necessary because the eviction order was not made under common law. However the
legislature in providing for the automatic review of ESTA casesclearly intended that the L and Claims Court
must scrutinise the records of those cases to ensure that the provisions of ESTA were correctly applied.
It would be absurd if, on the one hand an eviction order made under the provisions of ESTA has to be
reviewed by this Court while, on the other hand, an eviction order under common law consequent upon
adecision that ESTA does not apply, is not subject to such review.”** (my emphasis)

Drawing from the above, this Court would smilarly have jurisdiction to review an eviction order like

this one, granted under PIE (and accordingly by implication consequent upon a decision that ESTA

does not apply), where the record indicates that the respondent was an occupier under ESTA®
notwithstanding the fact that ESTA itsdf is not mentioned by name therein.

13

14

Reported as Skhosana v Roosin [1999] 2 All SA 652 (LCC).
Skhosana aboven 12 at para[18].
Skhosana aboven 12 at para[12].

In the following cases this Court has assumed jurisdiction where the records have indicated that ESTA is
applicable: DeVilliersvMsimango 1999 (4) SA 59 (LCC) at para[9];Atkinson v Van Wyk and Another 1999
(1) SA 1080 (LCC) at para [9] - [10]; Pitout v Mbolane, LCC 21R/00, 2 May 2000, internet web site
http://www.law.wits.ac.zall cc/2000/21r_00sum.html at para [6], Theunissen v Chibodu, LCC 70R/99, 18
November 1999, [1999] JOL 5785 (LCC); internet website
http://www.law.wits.ac.zall cc/1999/theuni ssensum.html at para[4].
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[5] Onthequestion of the Court’ sreview jurisdictionintermsof section 20(1)(c), GildenhuysJgoes

on to date in Skhosana as follows

“[T]he words ‘purporting to act’ might provide an indication of how far the legislature intended the
jurisdiction of this Court to extend. |f amagistrate should make a decision professing it to be in terms of
ESTA, this court will have jurisdiction to review that decision on the grounds that it is not in terms of
ESTA; inother words, this Court will havejurisdiction evenif the Magistratedid not ‘ act intermsof ESTA'’
but only ‘ purported’ to do so. In areverse situation, where amagistrate, either knowingly or unwittingly,
fals to apply ESTA under circumstances where ESTA should have been applied, and if the decision is
brought under review on the basis that the Magistrate committed an irreqularity by not applying ESTA,
| can think of no logical reason why the legislature would have intended that the review must not be
justiciablein this Court.” (my emphasis)*®

[6] Thepresent caseisclearly one in which the magidrate falled to apply ESTA in circumstances
where ESTA should have been applied. Since the record indicatesthat ESTA isapplicable | am able
to assumejurisdiction to review under section 19(3) of ESTA. The position would have been different
had the record contained no indication that ESTA was gpplicable. In Theunissen v Chibodu,'’ acase
in some ways uncannily similar to this ong® Moloto J relying on the aforementioned extract from
Skhosana, found that notwithstanding the Land Claims Court not having jurisdiction in cases under
PIE, it hasjurisdiction to review an omission of amagistrate to gpply ESTA where the circumstances
caled for suchapplication.”® In that case too the record indicated that ESTA was applicable and the
learned Judge went on to review the magistrate’ sorder by way of automatic review under section 19(3)
of ESTA.

[71 Reyingondl of theabovel find | have the requiste jurisdiction to review this matter in terms of
the automatic review powers accorded at section 19(3) of ESTA. | am of the opinion that the
magistrate’ s order stands to be set aside for the reasons set out below.

16 Skhosana note 12 at para[13].

17 Aboven 15.

18 The respondent in the Theunissen case was also evicted under PIE. The magistrate thereafter also
conceded to this Court that he had misdirected himself, as the respondent was an occupier under ESTA.
The magistrate requested that his order be set aside.

19 Aboven 15 para[4].
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The magistrate erred in congdering this matter under PIE as opposed to ESTA

[8] Inhissubmissonsthe magistrate concedesthat it wasabona fide mistake to grant the gpplication
in the form it was presented. In his view the gpplication should have been brought in terms of section
15 of ESTA, asthe respondent gppearsto fal within the definition of occupier asdefined in ESTA. He
in fact states that when the gpplication was presented he had the provisons of section 15 of ESTA in
mind. He attributes his mistake to his working conditions stating:

“. .. due to extreme pressure of work and being the only magistrate available to attend to Motion Court
applications, Civil and Criminal Courtsaswell asthe administrative dutiesregarding the general public and
office, | granted the order, intending it to be an interim order in terms of Section 15 of Act 62 of 1997.”

It isregrettable in the extreme that a magistrate has to work under conditions which impact negetively

on the adminigtration of justice.

[9] From the papers before the magistrate it was evident that the respondent was an occupier under
ESTA and not an unlawful occupier under PIE. This much is clear from paragraph 4 and 5 of the
goplicant’s affidavit which gtate that the respondent had consent to reside on the farm from 25 June
1999 until hisemployment wasterminated. The magigtrate should have been aert to thefact that since
there had been consent to reside on thefarm the respondent could not have been an unlawful occupier®

as defined in PIE but an occupier® as defined in ESTA.

[10] | notein passing that | am unable to agree with the magidtrate’' s assartion that his order ought
to have been granted in terms of section 15 of ESTA. Thisisso because the magistrate could not have
been stisfied from the gpplicant’ saffidavit that the prerequisitesfor the granting of an urgent order for

20 See aboven 4.

21 Section 1 of ESTA defines‘occupier’ as“aperson residing on land which belongsto another person and
who has or on 4 February 1997 or thereafter had consent or another right in law to do so, but excluding-
() alabour tenant in terms of the Land Reform (Labour Tenants) Act, 1996 (Act 3 of 1996);
(b) a person using or intending to use the land in question mainly for industrial, mining,
commercial or commercial farming purposes, but including a person who works the land himself
or herself and does not employ any person who is not amember of hisor her family; and
(c) aperson who has an income in excess of the prescribed amount;”
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removal specified at section 15(a) - (d) of ESTA were present.?? These st out the essentid averments
required of the gpplicant in such an gpplication.

The magidrate erred in not granting the respondent’ s attorney a hearing

[11] Itwasamiscarriage of justice for the magistrate not to have accorded the respondent’ s attorney
ahearing on the return date. An appearance to defend had been filed on behdf of the respondent on
27 March 2000 from which his opposition was clear. His attorney of record was perfectly entitled to
be heard onthe return day whether or not an opposing affidavit had beenfiled. Thereissmply no bass
for the ruling that thefiling of an opposing affidavit isaprerequisitefor the granting of ahearingto alegd
representative, let alone one appearing a short notice® on the return day of an urgent application. |
note al so that neither the notice of motion nor the interim order of 16 March 2000 call for an opposing
afidavit. The interim order smply calls for the respondent to show cause on 6 April 2000 why it
should not be made fina, cause which the respondent’ s attorney was prevented from showing. The
magidrate’ s refusa to hear the respondent’ s attorney because of the applicant’ s objection that no
opposing afidavit had been filed, gppears particularly harsh in the light of his failure to take issue with
the non service of the application upon the respondent prior to the hearing of 16 March 2000.

The magidrate erred in granting the interim eviction order in the absence of sarvice thereof upon the

respondent

[12] Falureto serve the gpplication on the respondent prior to the hearing thereof, especialy when
it was addressed to him condtitutes a serious miscarriage of justice which escaped the atention of the

22 See Kgaphola v Mogashoa, LCC 15R/98, 19 January 1999, [1999] JOL 4424 (LCC); internet website
http://www.law.wits.ac.za/l cc/1998/kgaphul osum.html at para[2.1] and Uitkyk Farm Estates (Edms) Bpk
v Visser and Another, LCC 60/98, 6 November 1998, internet web site
http://www.law.wits.ca.za/l cc/1998/uitkyksum.html at para[13].

23 Mr Mashimbyeindicated intherecord of the proceedingsin court on 6 April 2000 that the matter has been
brought to his attention late.
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magisraie® As the rdief daimed in the gpplication very sgnificantly affected the rights of the
respondent, it was incumbent upon the gpplicant to serve upon him abeit a extremely short notice due
to the alleged urgency. | note also that the magistrate did not raise any objection to the anomay that
the application is styled as an ex parte one, yet is addressed to the respondent. An gpplication is
typicaly brought ex partewherealitigant gpproachesthe court for relief affecting hisor her rightsonly

and not those of anyone else. Clearly thiswas not the case here.

[13] Anex parte gpplication by its very nature places only one side of the case before the court and
requires the utmost good faith on the part of the gpplicant.?® According to Harms an applicant may
apply for relief by way of an ex parte gpplication in the following circumstances:

“(a) If the relief sought affects the rights of the applicant only and not those of anyone else;

(b) If the relief sought is preliminary to the main proceedings and is necessary to bring other
interested parties before court. Examplesare applicationsfor edictal citation, substituted service,
arrest to found or confirm jurisdiction, removal or restrictive conditions and the like;

(c) if the nature of the relief sought is such that notice to the respondent may render the relief
nugatory. A typical exampleisthe Anton Piller-type application;

(d) If, due to the urgency of the matter, notice cannot be given to the respondent, for instanceif the
harm isimminent;

(e If the identity of the respondent or respondents is not really ascertainable (in which event the

relief sought will befor arule nisi with directions on how to servetherule nisi).”26

In addition a good and proper case must be made out as to why the gpplication should be made ex
parte?” These circumstances did not pertain to the application brought on 16 March 2000, albeit the
relief dlaimed therein was not find in nature. | note dso in passing, (since the magidirate’ s courts rules
were gpplied in the eviction gpplication, and notwithstanding the fact that High Court rules gpply in

24 Seein thisregard Serfontein v Molo and Others, LCC 53R/99, 7 September 1999, [1999] JOL 5286 (LCC) at
para [10] - [11]; Malan v Gordon [1999] 2 All SA 389 (LCC); 1999 (3) SA 1033 (LCC) a fn 21; Wessels v
September and family, LCC 11R/00, 17 March 2000, internet web site:
http://www.law.wits.ac.za/l cc/2000/11r00.sum.html at para[4].

25 Harms Civil Procedure in the Supreme Court (Butterworths, Durban 1998) at 177.

26 Harms aboven 25. See also Collective Investment (Pty) Ltd v Brink and Another 1978 (2) SA 252 (N) at
255G; Office Automation Specialists CC and Another v Lotter 1997 (3) SA 443 (E) at 446A - 447C.

27 Office Automation above n 26 at 448B.
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meatters which fal to be considered under ESTA), that an gpplication for eviction cannot be brought on

an ex parte basis in the magisrate' s court.?

[14] Regard being had to dl of the above | made the following order on 22 May 2000:

1 The order for the eviction of the respondent granted by the Magistrate, Lydenburg
in case number 1373/2000 is set asde inits entirety.

2 The applicant is ordered to immediately restore to the respondent his full rights of

occupation.
[15] At the time of making the order | indicated that reasons would follow. My reasons are as
stated above.

JUDGE Y SMEER

For the applicant:
SE Curlewis of Jacobs Attorneys, Lydenburg

For the respondent:
GG Mashimbye of Nkuzi Development Association Legal Unit, Pietersburg

28 Magistrate’s court rule 56 provides for the following orders to be brought ex parte:
(@) an arrest tamquam suspectus de fuga,;
(b) aninterdict;
(c) an attachment to secure claims; and
(d) amandamentem van spolie.



