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JUDGMENT

ZONDO JP

[1] | have had the benefit of reading the judgmarnitten by Patel JA
in this matter. | agree with the order he propozesvell as the

reasons he advances in his judgment in supporhat order.
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However, | wish to add to those reasons and emghasrtain
matters which, in my judgement, are also importastPatel JA in
his judgment has set out the evidence, | do ngbgue to repeat
that exercise. | shall, accordingly, go straighthe matters with
which | wish to deal. It will be convenient to re&thtel JA’s

judgment first before reading this one.

The main issue with which | wish to deal inghudgment is the
extent to which Mr Cloete was under the influen€aloohol on

the day in question. In this regard it needs tpt@ted out that it
IS not our law that the mere fact that an emplage®und to be
under the influence of liquor in the workplace opaticular day
means that the only appropriate sanction in evasg ¢s dismissal.
Each case must be decided on is own merits butergky

speaking, progressive discipline must be applidus Toes not
mean that it will never be fair for an employer desmiss an
employee for a single instance of being under tifeience of
alcohol. Whether or not dismissal is a fair samciio a particular
case is an issue that must be decided with duedégdhe nature
of the employee’s job, his length of service, h&cgblinary record,
the extent to which he was under the influenceadrel and other
relevant factors. Whether or not the sanction sfmsal is fair in
a particular case is a value judgment that the CGM#missioner
or some other arbitrator must make on the baskasobr her own
sense of fairness which, subject to other grouridswaew set out
in sec 145 of the Labour Relations Act, 1995 (A6td& 1995)

(“the Act”), the Labour Court and this Court cannot overtifithis

a decision that could be reached by a reasonabisiale maker.
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Trentyre is involved in the business of tyrepae and supply.
Cloete was employed as a wheel balance/generalewoltkwas
common cause between the parties that Cloete herd Uneder the
influence of liquor. What was not common cause thasextent to
which he was under the influence. In his evidendeeté said
among other things that he was at some stage dsked wheel
balancing and experienced some difficulty in remgvihe wheel

weights.

Mr Herman Klaaste was Cloete’s friend and cajjee. He testified
that he was with Cloete the whole day and thabatut15h30 he
and Cloete had gone to buy lunch. He testified, thditen they

returned, Cloete was asked to work with a custsnetieels and
had done so and there was no problem with his wkidaste said
that, before he and Cloete had gone to buy lundbet€ had

indicated that he was feeling drowsy. Klaaste fiestithat Cloete
had been normal in terms of work but his eyes heghlred from
the morning. Klaaste also testified that, when ved in the

morning, Cloete had smelt of alcohol. Klaaste &stified that on
the day in question it was a very busy day andGleete’'s work

was without any problems. Klaaste said that at sstage Cloete
was removing wheel weights in the present of actust and there
was no problem. Klaaste specifically said that @akd not walk

unsteadily. Klaaste’'s evidence is very importans Ae was
Cloete’s friend, one would have thought that he lv@lisplay bias
in favour of, his friend, Cloete, in giving his dence but he
categorically said that Cloete had red eyes thelevbday and he
smelt of alcohol. That seems to me to be the eeel@h an honest

witness. The commissioner held that Klaaste wasratlilde



witness and astable’ person. This finding by the commissioner

was not attacked in the review application papers.

[5] Mr Jan Mathys, one of Cloete’s witnesses, ifiest also that he
worked with Cloete the whole day and that Cloeterked
normally. Mr Mathys testified that he had spokenClioete after
lunch and had not observed anything wrong with t@loklatthys’
evidence seems to corroborate that part of Klaaste’dence that
was to the effect that there was nothing wrong Wiltbete’s work
on that day.

[6] Trentyre’'s withnesses who gave evidence thateigvant to the
extent to which Cloete was under the influence lobleol were
Messrs Strydom, Aggenbach, Lockwood and Louw. losgtwhat
they each said in their evidence in this regard. 3¢hydom said
that he saw Cloete arrive in the morning. Mr Stiydgaid that, as
far as he was concerned, Cloete was absolutely alovhen he
arrived in the morning and during the morning. Hoere he
testified that after 14h30 he went to the fit roafter getting some
report about Cloete. He said that at the time €lags removing
wheel weights and he observed that Cloete’'s haad/ey-
ordination was not right and that he was unsteadyie feet. He
went to call Mr Lockwood for a second opinion amane back. He
testified that he observed on this occasion thaetels hand/eye
co-ordination was not 100%. He testified that hie fais because
sometime Cloete would hit the rim or the weights.t®e advice of
Mr Aggenbach, Strydom called Cloete to his offiaed eCloete
smelt of alcohol, his eyes hung and were bloodsimot he was

aggressive.
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Mr Aggenbach testified that Cloete’s eyes wel@dshot and that
he staggered. Mr Lockwood testified that he wasnsar enough
to Cloete to have been able to smell alcohol. Mni.destified that
in the company arrangements are made for an engpleie has a

drinking problem to be assisted.

With regard to Trentyre’s witnesses the commiser was not
completely happy with some of the aspects of Tirerdy
witnesses’ evidence. He specifically stated at pagé his award
that certain aspects of their evidence were noabig. In this
regard he stated that Mr Lockwood’s evidence indiseiplinary
inquiry was that he had observed that the appellast under the
influence of alcohol but during his evidence in #drbitration his
evidence was, according to the commissioner at @agé his
award, to the contrary.” The commissioner also recorded that at
the arbitration Mr Lockwood had been asked whetherappellant
had smelt of liquor on the day in question and m@neered that he
had not come near enough to the appellant to hese &ble to tell
whether the appellant had smelt of liquor and s#id the
commissioner, Mr Aggenbach had testified that he telled Mr
Lockwood into the office to sign the necessary ghaheet while

the appellant was in the room.

The commissioner concluded in his award thatr@probabilities

the appellantihdeed was, to some extentinder the influence of

alcohol during working hours (my underlining). He went on to
say: 1 am, however, not convinced that the [appellant] s

intoxicated to the extent that [Trentyre’s] first two witnesses
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wanted me to believe. | cannot use the example uség Mr
Louw, for example, make a positive finding that thdappellant]

was not in a condition to properly fix wheel bolts’

From the above it is quite clear that the cassner was saying
that, although the appellant was under the infleeofcliquor, he
was not under the influence of liquor to the extestified to by
Trentyre’s witnesses. In the light of this it be@smecessary to
refer to the evidence of Trentyre’s withesses @nextent to which
they said the appellant was under the influend&abr. This is to
be found in the fourth paragraph at page 7 of tramissioner’s
award. There the commissioner recorded that Treistytwo
witnesses testified that the appellant was drun&bauut 16h00 on
the day in question and that, if their descriptadnhis condition
was true, there would be little doubt that the #ppewas ‘drunk
to the extent that he would not at all be able to grform his
duties.” The commissioner said that Trentyre's two wises
testified that earlier in the day the appellant laated normally.
Later the commissioner said:l ‘did not conclude that the

[appellant] was intoxicated to more than some exterl

At the top of paragraph 1 of his arbitratiomasd the commissioner
stated that he would accept that Cloete was so muder the
influence of liquor that he could not perform higtids with the
expected skills. | have three difficulties withdhstatement by the
commissioner. The one is that in his award the cmsioner
proffered no reasons or information on which heebashis
statement. Another difficulty with this statemestthat earlier on

in his award the commissioner had said, and | loqaated this part
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of his award earlier in this judgment — that heldaoot make a
positive finding that the appellant was not in a condition to
properly fix wheel bolts.” Fixing wheel bolts would have been
part of Cloete’s duties and, if the commissionerswet in a
position to positively find that Cloete was not ancondition to
properly fix wheel bolts, what other duties wasdaging Cloete
could not perform with the expected skills? In thegard it needs
to be pointed out that the commissioner fails & dvard to spell
out what those other duties were which he thoudd¢t€ could not
properly perform because of the extent to whiclwias under the
influence of liquor. Furthermore, the commissiomad himself
said in his award that he was not prepared to atbepevidence of
Trentyre’s witnesses as to the extent to which €leeas under the
influence of liquor. If he was not prepared to gtcthat Cloete
was as much under the influence of liquor as Trefgywitnesses
sought to make out, then it must be accepted thaso far as
Trentyre’s witnesses may have testified that Claeds so much
under the influence of liquor that he would not éideen able to
perform his duties with the required skills, thentoissioner was at
some stage of his award not prepared to accepbthigter made a
statement to the same effect. In my view this mahas on this

point the award is self — contradictory.

At any rate the question arises as to whictnegses testified that
Cloete was so much under the influence of liquat tte could not
perform his duties with the required skills. We knthat Klaaste,
who worked with Cloete the whole day on the dayquestion,
testified that, although Cloete’'s eyes were red hadsmelt of

liquor, he had no difficult doing his work. What€ehtyre’s two
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witnesses said in this regard is to be found inatvmissioner’s
own award at page 7. There the commissioner redotiokt the
description which Trentyre’'s two witnesses gaveGhbete was
such that, if it was true, there would be littleudo that Cloete
would not at all have been able to perform his efutiSince his
own understanding of the evidence of the two Tnentyitnesses
was that Cloete was so much under the influend&wodr that he
would not have been able to perform his dutiesjust be so that,
when elsewhere in his award he said that he cooidaccept the
evidence of Trentyre’s withesses about the exte@iaete’'s being
under the influence of liquor, the commissioner ntethat he
could not accept that Cloete was so much undeintiheence of

liuor that he could not perform his duties. Accogly, his

finding that Cloete was so much under the influeoickquor that

he could not perform his duties with the requisiéll was not

based on the evidence given by Trentyre's witheseeswas it
based on any witness’ evidence. Indeed, it hadvidesrtial basis.
On the evidence before him and in the light ofrejgction of the
evidence of Trentyre’s witnesses of the extent actv Cloete was
under the influence of alcohol, the only conclusmpren to the
commissioner to reach was simply that Cloete wadeurthe

influence of liquor but not to the extent that oaild not perform
his duties.

With that conclusion, there can be no doulat tthe decision that
dismissal was, in the circumstances of this case, ltarsh a
sanction and that, accordingly, dismissal was sulisely unfair,

IS not a decision that a reasonable decision-medweid not reach.

However, even on the finding that the extent tockCloete was
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under the influence of liquor was such that he waut perform

his duties with the requisite skill, | would notenfere on review
with the decision that dismissal was in this caseharsh and was
substantively unfair, particularly on the test @&fasonableness
decided upon by the Constitutional Court in theugid case as the
decision whether a dismissal is fair or unfair musta CCMA

arbitration be decided by the CCMA commissionettm basis of

his sense of fairness, although such decision bristasonable.

The commissioner referred to case law on disali for
drunkenness in the workplace. The case law inclullieshdi

Paper Co v Dlamini [1996] 9 BLLR 1109 (LAC) at 1111
Tanker Services (Pty)Ltd v Magudulela [1997] 12 BLIR 1552
(LAC) at 1553 and concluded that this was a case whemgssal
as a sanction was too harsh. In this regard haesppltogressive
discipline. He took into account that the appellaadl worked for
three years and, except for a warning for late agmhad no
adverse disciplinary record. He took into accounet fact that the
appellant was a good and dedicated worker but, rtiealess,
thought that his conduct was sufficiently unaccelgtdo warrant
that he be given a final written warning valid fb2 months and
that he should not get any compensation for theogpdrom the
date of dismissal to the date of reinstatement. Tag&e of
reinstatement is, of course, the date of reinstateérm terms the

order of the commissioner. That is 16 August 2004.

In the light of the above can it be said thia¢ commissioner’s
decision that the sanction of dismissal was tosthand his order

that the appellant be reinstated are unreasonabileei sense that
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they are decisions that a reasonable decision-me&eald not

reach? In my view that can certainly not be saidh&se facts and

circumstances. If | had sat at a commissioner |lavalefinitely

have also found that dismissal as a sanction wahaosh in the

circumstances of this case.

In any event the grounds as contained inatstling affidavit upon

which Trentyre had sought to have the arbitrativard reviewed

and set aside were that the commissioner commiitegross

irregularity or exceeded his powers for one or maofethe

following reasons:

(@)

(b)

(©)

(d)

he interfered with the sanction imposed by the
employer when it was unwarranted to do so in all of
the circumstances.

the commissioner’s conduct in interfering withe
employer’s sanction when it was unwarranted toalo s
gave rise to the inference that he did not app$/ hi
mind at all to the issues or that he did not apgp$/
mind properly.

he failed to have due regard to the relevaimicpples
and misdirected himself and completely ignored or
failed to appreciate that dismissal was in all the
circumstances, justifiable and fair given the nataf
the appellant’s functions and duties.

he exceeded his powelsy“substituting the sanction

of dismissal with a sanction that [the appellant]
must be reinstated and issued with a final written

warning.”
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(e) that the commissioner’s finding and conclusitmest
the dismissal was unfair was unjustifiable and

irrational.

The above were for all intents and purposesathly grounds upon
which Trentyre sought in its founding affidavit toave the
commissioner’s award reviewed and set aside. Tlwas=no other
complaint of any substance against the award. Sxrtiee grounds
are vague and constitute conclusions but no infoomais
provided to substantiate the conclusions. Soménefgrounds of
are based on justifiability as a ground of reviefvaobitration
awards based on the law as it was in this regaiar po the
handing down of the Sidumo judgment of the Constihal Court
and, since that decision, they are no longer olegipn in review
cases of CCMA awards. | have no hesitation in gayinat not a
single one of these complaints or grounds has merimy view

not much needs to be said further about them.

In the light of the above the Court a quo augiot to have

interfered with the arbitration award and shouldehdismissed the

review application.

ZONDO JP

| agree.

PATEL JA
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| agree.

WAGLAY JA.
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PATEL JA

INTRODUCTION
[1] The appellant, National Union of Metal WorkexkSouth

Africa (“NUMSA”), with leave of the Labour Court,

brings this appeal on behalf of Mr Christopher Leon
Cloete (“Cloete”). The first respondent is Trentyfety)
Ltd (“Trentyre”), a tyre repair and supply compand the
erstwhile employer of Cloete. The second respanen
the Motor Industry Bargaining Council (Dispute
Resolution Centre). It is cited herein because #€loe
referred an unfair dismissal dispute to secondaedent
and the third respondent was the arbitrator whadotlne
dismissal to be unfair and ordered his reinstatéman
sanction of a final written warning valid for twel\months
was imposed. The matter went on review to the Labo
Court and Kruger AJ set aside the decision of thérator

and held the dismissal to be substantively fair.

BACKGROUND
[2] Cloete had been employed by Trentyre as a wheel

balancer/general worker. On th8 8anuary 2004 Cloete



[3]

14

was dismissed for being drunk and drinking alcokibile

on duty. Itis not in dispute that at the timehef dismissal
Cloete had been employed for a period of threesyaad
was technically a first offender although he hazkreed a
warning for late coming. Numsa thereafter referesd
unfair dismissal dispute on behalf of Cloete to $leeond
respondent. As pointed out earlier the mattergeded to
arbitration before the third respondent. The oislyue
which the third respondent was required to deteemvas
whether or not Cloete’s dismissal was substantiuelgir.

It is common cause that the procedural fairnesshef

dismissal was not in issue.

Arbitration proceedings

The first person to testify on behalf of Trergywas Mr.
Chris Strydom, a floor supervisor and salesperdbnvas

his duty to ensure that the operations ran efftbreand

that safety standards were observed. Cloete’s &aska
wheel balancer required him to be sober because of
potential risks if wheels were not balanced properl
Strydom testified that on the morning of thé"T¥ecember
2003 he observed Cloete and he appeared to be lhorma
However in the mid afternoon he noticed that Clsete

coordination appeared to be affected and that hse wa



15

unstable on his feet and smelt of alcohol. Hisseyere
droopy and his speech was slurred. He furtherfiesbt
that he was aware that Trentyre’'s disciplinary code
provided for immediate dismissal for the offencethwi
which Cloete was subsequently charged. Strydom went
search of Mr. Lockwood to get a second opinioneéald
with Lockwood’s evidence herein below. Strydom
returned to the floor and observed that Cloete was
balancing a wheel but his coordination was not 100%
that he sometimes hit the rim or the weights. éfmorted
the matter to Mr. Jacob Agenbach, the acting manage
order to get advice as to how he should handlerihger.
Agenbach asked him to summon Cloete to his office.
Cloete only reported to the office after being edlfour
times. In the office he appeared to be aggressiwE a
refused to undergo a breathalyzer test and algo to the
hospital for a blood test. He wanted to leave tHeea
Strydom could not with certainty say that Cloete baen
drinking on the premises. Cloete explained thathhd
been taking medication which would have contributed

his disposition.

[4] Thereafter Mr Jacob Andries Agenbach, the adstriative
manager who acted as a manager when the manager was

absent, testified. He was alerted by Strydom wias wof
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the view that Cloete was drinking on duty. He sumat
Cloete who would not come until he personally hadad

to the ‘fit room’ and inform him that he neededsfmeak to
him and that he was going to be charged with midaon

He smelt alcohol on him and his eyes appeared tudosl
shot. Cloete further refused to take a breathaltestrand
was disagreeable to having his blood drawn. Hedédedc

to telephone the police because he wanted indepéende
evidence to prove that Cloete was under the inflaeof
alcohol. Cloete was also becoming aggressive. Emet
contention was that he had taken medication. When
police officer, Louw, arrived Cloete took him toeth
tearoom but no pills were found. It was Louw who
decided to incarcerate him on a charge of drunkenride
said that even after Cloete had left his officee thom
smelt of alcohol. The company code clearly progifia
dismissal for the charge Cloete faced. He could sagt
whether the code was explained to the workers on a

continuous basis.

The next person to testify was Mr Charles Ldwac
Lockwood. He was a salesperson in control of
consignment stock. At about 15h00 he was invited by
Strydom to observe Cloete. He saw that somethiag w

amiss with Cloete as Cloete worked on the balancing
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machine. He also overheard Cloete say that hetiveas
He, however, was not close enough to smell alcamol

him.

The next person to testify was Mr. Stephen Louke
branch manager. He was elsewhere on tieO&cember
2003. At about 15h00 upon receiving a telephonic
message, he telephoned Agenbach who informed ham th
Cloete was under the influence of alcohol. He ferth
testified that Cloete was a shop steward and haal tw
months prior to the incident represented a co-worke
Arendse who was also charged with a similar offerde
that disciplinary enquiry Cloete specifically radsehe
Issue as to why management had not taken Arendsz fo
blood test or a breathalyzer test. He independantge
enquiries from a pharmacist as to whether the filteete
allegedly took would have the effect constrained. fo
However without a clear indication by Cloete in his
evidence of the kind of pill he was taking it wolidve
been impossible for Trentyre to call evidence ibutéal.

All employees, when they started employment, wérerg

a copy of the Disciplinary Code and were requiedign
each page. The company had a general procedpiade

which allowed it to breathalize employees suspeatd
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drinking. There had been no other similar incicentheir
depot. Arendse whom Cloete represented worked en th
mine. The company had a policy of assisting anyehe
had a drinking problem. As far as Cloete was camsgr
other than instances of late coming for which he ha
received a written warning, he had a clean recbodiw
was of the opinion that as a shop steward Cloetelldh
have led by example. Cloete’s negligence in digghgr
his function especially if he had not fitted baditsa wheel

properly could have had very grave repercussions.

After Louw’s evidence, Trentyre closed its camsd Mr.
Herman Klaaste, a fitter in the employ of Trentyt@ok
the stand to testify on behalf of Cloete. On tlag dh
question he worked with Cloete. The gist of hisdewice
was that in the morning he had seen that Cloetes wgre
bloodshot and that he reeked of alcohol. His caolit
remained the same throughout the day. There hexl ihe
problem with Cloete’s work. He testified furthdrat at
around midday Cloete had complained of feeling dsow
They had thereafter gone to buy food and returnedl a
continued with their work. He was working when the
police came and arrested him. He conceded undss-cro
examination that Cloete was his friend and he khaw

well.
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Thereafter Cloete took the stand. His evidemwes that on
the night of the 18he had attended a year-end party. He
had not drunk much that night because he was orllsya
duty. The next day, the T6December, was a public
holiday. He had consumed alcohol until late in the
evening. He had slept for about four or five hoams felt

fit enough to go to work on the 17 He conceded that he
still smelt of alcohol. He and Strydom continuedrkiog
through lunch and, because he did not feel welltoo
his medication on an empty stomach and only hachlat
around 15h00. He was requested by Strydom, ther flo
supervisor, to do wheel balancing. He jacked up dae
but experienced some difficulty in removing the whe
weights. Klaaste helped him with the washing oftires.

He was called thrice by Strydom and Lockwood but,
because he was busy, he did not respond immediaixly

told them that he would come as soon as he washidi

[9] When Agenbach confronted Cloete about smelbfig
liquor, he did not demur but informed him that hadh
drunk the night before. He was then told by Agehba
that he was going to be charged. Mr. Strydom thestev
out the charge sheet and asked him to sign. Heeadfto

do so. Nor would he take the breathalyzer testumsxhe
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feared that the pills he had taken would give aactéd
reading. He said that Agenbach prevented his sxm the
office and insisted that he take the test. He ftedtithat
nobody insisted that he should go and see the daocto
have his blood drawn. After he had pleaded wittlier

5 minutes, they let him leave. He was not aggvessi
After he left the office and while he was attendioghis
job, the police arrived. The police officer forcklyutook
him back to Agenbach's office and asked him to hiow
the breathalyzer. He explained that he had taken
medication and therefore refused to blow. He edu®
go with the police officer to the doctor to have bilood
drawn for that very reason and further becauseadebleen
drinking the night before. When the police offiesked
to have a look at the medication which he had taken
referred him to his locker. Upon arriving at toeker and
finding no medicine, he remembered that he haddiu
sufficient medication for that day only. He wasaieéd at
the police station and later released. No chargess w
preferred against him. It is not clear on what $dabie
police got themselves involved in what appears aoeh
been an issue only between an employee and hiogarpl
As | have pointed out earlier Agenbach’s explamafior
calling in the police was that he wanted independen

verification of Cloete’s disposition coupled withish
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aggressive behavior. Cloete initially denied knalgie of
the contents of the code but was constrained tatatat
he did know about it since he represented Arendse a
disciplinary hearing. He felt that he was beingtimized
because he was a spokesperson for the workerslehied
being unfit to do his work or that he had any diftty
with co-ordination save that, before lunch he feinht and
blank and, therefore, he had taken his pills. biny
reason for refusing to comply with the employer’'s

demands was because of the medication he had taken.

[10] The next person to testify on behalf of Clogtas Jan
Mattys. On the 1% of December he had worked with
Cloete all day. He noticed that Cloete’s eyes vadightly
red. When it was put to him that Cloete smelt abhbl he
said that was possible but he had executed his work
properly. He denied that Cloete was unsteady eif fde
could not say whether Cloete felt unwell despite fhct
that he worked approximately four feet away frommhHe
was aware that people were not allowed to work utitke

influence of alcohol.
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[11] The arbitrator found that Cloete’s explanatfon refusing
to undergo the test to be reasonable. But withoasvithg

any adverse inference she stated that:

“It is however not irrelevant that the applicantdé€te) did

not request that he be taken to his doctor, Dr 6rob

On the conspectus of evidence the arbitrator fahadl it
was probable that “the applicant indeed was to sextent
under the influence of alcohol during working hdufhe,
however, rejected the level of intoxication contethdor
by Trentyre. She accepted that Trentyre was a maitio
company and the disciplinary code was of general
application. She also accepted that the disciplicade
provided for dismissal for being under the influenar
drinking at work. She found the following mitigagin
circumstances outweighing the aggravating featwass
constrained for by the manager, Louw, in his evodgen
Cloete was a good worker who had been in the empiioy
Trentyre for a period of three years and, savafaarning
for late coming, he had a clean record. The faat the
previous day was a public holiday and Cloete mayeha
indulged to excess was also brought into the arobit

reckoning.
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[12] The arbitrator noted that Cloete’s version W@t he was
not intoxicated. This version to an extent was sutga by
his witnesses. The arbitrator was of the view ttied
purpose of discipline was to correct behavior ant to
punish wrongdoing. She said that the penalty ahdisal
should not be applied inflexibly. She said that rifyee
had failed to discharge the onus resting on it thatas
reasonable to dismiss Cloete in the circumstanSée
found, therefore, that the sanction of dismissad wafair
and reinstated Cloete without any back pay. Shehéur
issued a final written warning against Cloete for
drunkenness while on duty valid for a period of ltvee

months from the date of reinstatement.

PROCEEDINGS BEFORE THE LABOUR COURT
[13] The company was aggrieved by the arbitratimara. The

matter thereafter served on review before Kruger Pk
relief sought in the review application was in essefor
the setting aside of the award of the arbitratad for a
finding to be made that Cloete’s dismissal was
substantively fair. The founding affidavit does moisply
set out the basis for the attack but strippedsopiblixity,
Trentyre challenged the arbitrator’'s finding thasplite
Cloete being intoxicated the sanction imposed Bniyre

was “unduly harsh and too extreme in the circuntsah
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The founding affidavit does not set out clearly ¢lieunds

for the attack of the arbitrator's award especiailywhat
way the arbitrator had misdirected herself in cagrtim the
conclusion that the sanction imposed by Trentyres wa
“unduly harsh and too extreme in the circumstancBg’
that as it may Kruger AJ reviewed and set aside the
arbitration award and remitted the matter to theosd
respondent for a fresh arbitration hearing before a
commissioner other than the third respondent. H® al

ordered Numsa to pay the costs of the application.

[14] The learned Judge, in the absence of spetditaby
Trentyre of the grounds of review, concluded thHa t
arbitrator did not have sufficient regard to thédwing

factors:

“1 Cloete was fully aware of the company’s polioy f
misconduct concerned. It included that the
company may require the undertaking of a

breathalyzer test.

2 Cloete refused to sign the charge sheet (whereby he
would simply have acknowledged receipt thereof)

when requested to do so.
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Cloete refused to undergo the breathalyzer teshwhe

requested to do so by his employer.

There was some aggression on the part of Cloete
when he was requested to follow the procedure
adopted by the applicant which formed part of its

policy and of which Cloete was aware.

The applicant saw fit to involve the police who
attended the premises who also requested Cloete to

undergo a breathalyzer test, which he refused.

Cloete refused to go to a doctor thereafter.

The reason for refusing to undergo the breathalyzer
test was the alleged use of medicine but knew that
the alcohol test would be positive and therefore he
had another reason not to disclose that and that wa

also a breach of trust on his part.

He did not request to be sent to his own doctat, an

The police independently saw fit to detain Cloete f

about four hours in the police cells. (Cloete feti

the police wanted to charge him with drunkenness).
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10 On the alleged use of medicine he did not call his
own doctor and did not provide any corroborative

evidence as to the nature thereof.”

[15] Although the learned Jud@equo did not categorically say
so, he seems to have been of the view that theératds had
committed a gross irregularity by not taking intmnsideration
the above factors in coming to the conclusion thatsanction
iImposed was unduly harsh. As pointed out earlienfiyre in its
review application did not specifically plead thihée arbitrator
had failed to take these grounds into account.nae ds it may

he granted the appellant leave to appeal.

The Appeal

[16] Before us, counsel for Cloete and Trentyre aven
agreement that the finding made by the arbitratat t
Cloete was intoxicated on the day in question watsim
issue although the degree to which he was intoxicand
whether he had taken alcohol at his workplace domwas
in issue. Trentyre did not lead any evidence betbes
arbitrator to show that Cloete had drunk alcohoWwatk
nor that he was found in possession of any botiles

alcohol. The gravamen of the appeal was therefore
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whether the learned Judge was correct in taking int
consideration the factors outlined above ([Pard) il
coming to the conclusion that the arbitrator had
misdirected herself in coming to the conclusiont ttnee
arbitrator had misdirected herself when she coredutiat
the sanction imposed on Cloete by Trentyre was lyndu

harsh.

[17] However before considering this isgus imperative

to reflect on the test to be applied by the cauguo in
setting aside an award made by an arbitrator the
commissioner. In the recent decision of the Camstihal
Court in the, as yet unreported caseZofSdumo and
Another v Rustenburg Platinum Mines and Others (Case

No CCT 85/06) wherein the majority of the Court per
Navsa AJ, held that the standard to be applied wden
decision by a commissioner on a dismissal dispste i

sought to be reviewed is the following:
“Is the decision reached by the commissioner bia¢ @ reasonable decision-

maker could not reach?”In Para 75 in theéSdumo case the
Constitutional Court said, inter alia: “Ultimatelythe
commissioner’s sense of fairness is what must grana

not the employer’s view.”



28

[20] This court in evaluating the Sidumo judgmédras
recently stated irFidelity Cash Management Service v
Commission for Conciliation, Mediation and Arbitration
and others Case No: DA 10/05 in the yet unreported
judgment of Zondo JP at para [96] as follows:

“It will often happen that, in assessing the readdeness
or otherwise of an arbitration award or other deaqisor
finding of a CCMA commissioner, the Court feelsttita
would have arrived at a different decision or finglto that
reached by the commissioner when that happensotim
will need to remind itself that the task to deterenithe
fairness or otherwise of such a dismissal is im&of the
Act primarily given to the commissioner and thae th
system would never work if the Court would inteefevith
every decision or finding or arbitration awardso€CCMA
commissioner simply because it would have deah ¥ie
matter differently. Obviously, this does not inyaway
mean that decisions or findings of the CCMA are not
shielded from the legitimate scrutiny of the Lab&ourt
on review. Sidumo attempts to strike a balance béetw
two extremes, namely, between interfering too mwih
decisions or arbitration awards of the CCMA and
refraining too much from interfering with CCMA'’s ands

or decisions. That is not a balance that is easstrike.

Indeed, articulating it may be difficult in itselbut
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applying it in a particular case may tend to benenwre
difficult”

These dicta are very apt in this case. When onestéhe
totality of the circumstances into account can et daid
that the decision the decision to which the artotra
arrived at was not that which a reasonable
arbitrator/commissioner would arrive at. | propose
considering the factors listed by Kruger AJ in orde
determine whether he was correct in coming to the

conclusion to which he did.

[21] As regards factors 1,2,3,4,6,7,8 and 10

A copy of the disciplinary Code was not introduced

evidence nor was there any suggestion that suabda c
was arrived at by agreement between the parties.
Accordingly it is difficult to understand how th@wt a

guo came to the conclusion that Trentyre's discipynar
code required “the undertaking of a breathalyzest”te
Counsel for Trentyre conceded in argument that uah s
provision existed. Absent such a provision theres \wa
contractual obligation on Cloete to submit to d& teshave

his blood drawn. Similar considerations apply t®flailure

to attend a doctor nominated by Trentyre or tolse®wn

doctor. Nor was there any obligation on him to da#
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doctor to testify. No adverse inference could bawair
from Cloete’s failure to sign the charge sheet. | Al
employees are entitled to reflect on the chargetdhefore
blithely signing the same. There was no eviderzd t
Cloete was given this opportunity. Nor was thevgent
evidence that Cloete was aggressive. On the otat the

evidence of his withesses was to the contrary.

[22] As regards factors 5 and 9

These factors relate to the intervention of theggolOther
than stating in evidence that Trentyre needed iedeent
evidence to corroborate their version, | can seeeason
why these factors were relevant to the conclusionttich
the learned judge arrived. If indeed the interimof the
police was necessary and relevant then and ineWant
the evidence of the police officer was not canvasgethe
hearing. Without suchiva voce evidence, | can see no
reason why the hearsay evidence of Trentyre's w&eg
should be relevant to the conclusion to which tered
Judge came or for that matter, such factors shbaice
been brought within the ambit of reckoning by the

adjudicator in arriving at an appropriate sanction.

[23] In my view the arbitrator properly took inte@unt

the following factors in arriving at an appropriatnction:
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This was an isolated incident and occurred a day
after a public holiday. Cloete could have been
counseled and given a warning to obviate any future
lapses. There was no evidence that Cloete was
dependant on alcohol and therefore the prospects of
cure or correction through counseling would be @f n
benefit to him.

Although his job entailed responsibility, no cogent
evidence was presented to show that any damage was
occasioned to the rim or the tyre which Cloete was
balancing when he was confronted or for that matter
that he had executed his other tasks in a shoddy or
negligent manner on the day in question.

Although Cloete did not immediately attend the
office of the manager upon being summoned, his
explanation that he was completing the task alkxtat

to him cannot be regarded as being so unreasonable
so as to be incredible. In any event had Trentyre
regarded his conduct to be an act of insubordinatio
he should have been charged accordingly.

The arbitrator did in her award punish Cloete by
depriving him compensation in respect of loss of
earnings for a period of about six months. She als
issued a final warning for drunkenness while orydut

valid for a period of twelve months from the dafe o
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reinstatement. This punishment for an isolated
incident is in my view not only adequate but

reasonable.

[24] When the above considerations are taken iotownt
can it be said that the decision arrived at byatistrator
IS one that a reasonable decision-maker could eathr?
In my view based on this test the arbitrator’'s alvarust
prevail. With regard to costs | am of the opintbat the
requirements of the law and fairness dictate thatet
should be no order as to costs both in this cauatia the

court below.

[25] In the premises the following order is the erdf this
court:

(i) The appeal is upheld,;

(i)  There is to be no order as to costs.

(i)  The order made by the Labour Court in this
matter on 21 June 2005 is set aside and the
following substituted therefor:

“(@) The application is dismissed,;

(b) There is to be no order as to costs.”
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