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lntroduction

This an application brought by the first applicant ("the lVinister") and the second to

ninth applicants ("the lVFCs") for leave to appeal the judgment and order of this

couft dated 20 October 2A2A.

Ministen

121 The Minister relied on seven grounds of appeal in the application for leave to

appeai.

t3j During the hearing of the application, it appeared that the crux of the application is

the question of whether thir; court was correct in finding that the Minister has a

statutory ano constituiional duty to ensure that specific purpose conditional grants in

terms of Sclredule 5, Pant A of the Division of Revenue Act, 4 of 2020 ("DORA") is

paid.

i4l In finding that the Minister had a statutory duty, this court relied on the Framework

published in terms of section 16 of DORA and more specifically, the Framework for

the year 2020n421 that was published in Government Gazette No. 434495 on 3 July

2A20.

[5] In ierms of the published Framework, this court found that the responsibilities

imposed on the National Departrnent of Social Development, to monitor the utilization

of the subsidy against the set outcomies and take appropriate action in cases of non-

compliance with the framework, iacilitate approval of the payment schedule, monitor
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project progress and compliance to conditional grant framework and review and

update subsidy guidelines in relation to the subsidy, rests with the N/inster of the

Nationai Departmen

16] Nlr Moerane SC, counsel for the Minister, however, pointed out that the

responsibilities mentioned in the Framework are assigned to the transferring and

receiving officers and not the Minister.

t71 The statutory duty imoosed on the Minister by this court is, according to Mr

Moerane. therefore. not in accordance with the Framework.

t8l Should fulr Nloerane be correct, the remaining question is then whether the Minister

has a constitutional duty to ensure that the subsidies are paid and if not, to take

appropriate steps io ensure compliance with the Conditions of the Framework.

l9l The answer to this question has far-reaching consequences for the Minister in her

future conduct and is deserving of the attention of the Supreme Court of Appeal,

Leave will accordingly be granted to the Minister in respect of this issue.

tMECs

[10] The MECs raised nine graunds in support of their application for leave to appeal.

The MECs, furthermore, relied on compelling grounds for the granting of leave to
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appeal as envisaged in sectionl'r(lXaXii) of the Superior Courts Act, 10 of 2013.

The grounds are dealt witNt infra.

Grounqls 1 and 2: Fdeeds of childnen and the subsidies paid to centres

[11] These grounds pertain ic factual findings the court made on the strength of the

evidence containerl in the various affidavits. The MECs are of the view that another

court would find that the pligirt of vulnerable children was met during the COVID 19

lockdown and thai the l\/ECs did paV a portion of the subsidies.

t12l The MHCs did not respond io the allegations contained in the various affidavits filed

by ihe heads of ECDs anc{ as a result, the aliegations of the dire need of children

due to the non-pavrnent of subsidies stand uncontradicted.

113] l-hese grounds of apoeals harre no merit.

Ground 3: Flaws in nrcier'i

[14] The MECs contend that the court erred in including the words "regardless of

whether they have resumed the provision of such servrces"in the order.

[15j "["his accor"ding to the MHCs will entail that non-operational ECDs will receive

subsidies notwithstanding the fact that they are not operational.
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"['his complaint is not borne out by the facts that were before the court. The probiem

that sorne ECDs faced was precisely the fact that they cannot be operational

without receiving the subsiriy

There is no factual basis for the MECs' speculation that some ECDs might not open.

The affidavits deposed to by the heads of some ECDs point to the exact opposite.

ECDs are cjesirous of providing nutrition and stimulation to underprivileged children

in iheir communities" Tiris is the very reason the application was brought.

Consequenily, t?ris girouncl too stands tr:r be dismissed.

Ground 4: The statutorv and constitutional duties on the MECs

[19] This ground is phrased as follows:

"There ts a reasonahle prospec! that another court would find that... the MECs acted in

accordance wit.h the oblrgatlons as deflned in the Constitution and the applicable legislation

in paying all 3 components io operational and in only paying 2 of 3 components for non-

operationa/ Centres."

The grouncl is son'rowlrat art odds with the MECs stance that they will not pay

anything to Centres that haci to close down due to non-or - partial payment of

subsidies ciuring COVID 19.

Be that ars lt may, no facts unclerlying the mere averment that another court would

come to another fincling have been provided and on the strength of the evidence

[17j

l18l

[20]

r.)41
Lq,l
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before the court, i am of the view that there is not a reasonable prospect that

another coui't would come to another finding.

l22l The groun<j has nc prospects of success.

Fifth grour"rcl: The court impermissiblv ordered that subsidies be paid to non-

operationa! Centres

[23] This ground overiaps scimewhat with ground 3. T'he MECs do, however, point out

under this ground far ieave tcl appeal, that the order is inconsistent with the Public

Finance lVianagement Act 1 r:f 1999 ("PMFA") in that it compels the government to

pay subsidies tu Centres vvhich are not operational in circumstances where there is

no sound reason tor them not io be ooerational.

t24j The coui"t order mat<es provision I'or the payment of subsidies to ECDs that were

entitled io receive subsidies prrior to the lockdown. These payments, furthermore,

only extencl to the financiai year endirrg 28 February 2021.

[25] Lastly, there is i:ri the tacts before the eourt, a sound reason why the ECDs that

receivecl subsitiies pricr tcr lockdown, are not operational, namely that they are

unable to function withnut financial assistance from the Government.

t26l This grouncl is similarly meritless
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Ground 6: Interpretation of DORA

l27l This courl did noi interpret any provision of DORA, but simply directed compliance

with the clear provisions of the Framework issued in terms of section 16 of DORA.

t28l In the result, this Eround has no factual or legal basis and stands to be dismissed.

Ground I: 'f,his corrft impermissibly disregarded the executive decisions taken by

MEGs to gray onrly two r:f the three cornponents of the subsidy

t2g1 The application was not a review. The respondents sought a declaratory order

coupled with relief consequent upon the declarator.

t30l -Fhis ground for leave to appeal is consequently without legal foundation and stands

to be disnrissed

Ground 8: Finding in respect of the database

, [31] This ground is phrased as follows:

"The court a quo erect in findlng that the database being refened to in the answering afftdavit

by the MECs reters to the existence af a list in respect of the ECDs that are entitled to receive

the subsirly. 8y so finding the court ignored the fact that the approval for any funding by the

state is subject to availabilit"V of fund.s as approved in terms of the PMFA and/or Division of

Revenue Act."

t32l The subsiciies received by tire ECDs prior to lockdown are a specific ourpose

corrditional grant in tenms of Scheduie 5, Part A of DORA.
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t33l The ECDs qlralified and received the subsidies prior to lockdown in terms of the

provisions of the Framework. l"he revenue that was allocated by Treasury for this

specific purpose was iherefore distributed according to the amouni received by

Treasurv.

[34] The "availabillt.y of fund"s" grounrJ was firstly, not by the MECs in their answering and

is secondly, fcr the reasons suprc ill-founded.??

l35l 'T"[tis ground has no ,'nerit

[36]

Ground 9: A. pul^ritirre costs order was not wanranted.

it is trite that a cclst order is in the discretion of the court. The MECs are of the view

that the count shoui<j ttot have found that they had a higher duty to respect the law

which resulted in thr+ or.rnitive cost orden.

[3/] In view of thn reasans ano nranr)er in which the MECs opposed the relief claimed by

the applicants, i arn r:f fhe uriew that another court would not neach a different

conciusion in respect nf th,s oost orcler.

Gornpeliiri5; Elnounds urxo#r sec,,ticn'l 7{1 )(a)(ii)

[38j This ground is set out as; fciir:ws:

"/9. The iudgnteni sets aul a novel interpretation of DORA and section g3 of the

Children's llie ,4cf (sic) it also has serious PFMA tmplications to the extent that it

abliges Ml:Cs lo pay.suhs|dtes to rton-operational Centres."
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lt therefore raises finance ouestions of immense imooftance."

t3gl T'he interpretation of DCRA and the payment of subsidies to ECDs that cannot open

without receiving subsidies have been dealt with supra. '.

[40] l-here is not a single reference tc section 93 of the Children's Act in the judgment. In

tlre result, reliance on the interpretation of section 93 of the Children's Act is both

perplexing and ill-founded in law.

L4U In the prernises, the tMECs application for leave to appeal stands to be dismissed

vriith costs.

ORDER

1421 In the premises, ! grant the fo|lou;inE order:

1. l-eave is granted io the iirst applicant to appeal to the Supreme Court of Appeal

in respect of the questir:n whether the first applicant has a statutory and

constitutir:nal ciL;tv io ensure compliance with the Framework issued in terms of

section 16 of Dir,lsion of Revenue ,Act, 4 of 2Q20.

Costs to tre costs in the appeal.

The second to nint!'r applicant's application for ieave to appeal is dismissed with

costs"
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Delivered: This judgment was prepared and authored by the Judge whose name is reflected

and is handed down electronicaliy by cir.culation to the parties/their legal representatives by

email and by uploading it to the electronic file of this matter on Caselines. The date for

hand-down is cieemed tr: be 'i4 December 2020.

DATE IJEAR,D PHR COVIDI9 DIRHCTIVES: 25th of November 2020

(TEAMS TJEARTNG)

DA-T'E DELIVERED PFR COV!DTg DIRECTIVE$: 141^ of December 2020
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