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JUDGMENT

KRIEGLER J

[1] On4 July 2001 this Court confirmed an order medein the Witwatersrand High Court dedlaring
invalid section 2(1)(a) of the Limitation of Legd Procesdings (Provindid and Locd Authorities) Act 94
of 1970 (the section). Shortly after the judgment and confirmatory order were handed down, an
organisationthat had been an amicus curiae in the confirmation proceedings' lodged angpplication
for avariation of the order. It submitted that indtead of merdly confirming the order, this Court ought
to have added a provison making the order retrogpective so asto goply to dl extant actionsthat were
not dready time-barred when the Interim Condtitution cameinto forceon 27 April 1994. Theabsence

of suchaqudificationwas, it wasdleged in asupporting affidavit, a“ patent error or omisson” inthe

The Women's Legal Centre, anon-governmental organisation that had submitted hel pful written and oral
argument supporting confirmation of the order of invalidation.
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order which () crested “uncertainty as to its effect upon actions ingtituted but nat findly determined
a the time that the order was made’ and (b) could be rectified by the Court under rule 28 of the

Condtitutiond Court Rules reed with rule 42(1)(b) of the Uniform Rules of Court.

[2]  The Presdent of the Court invited the amicus to file written argument in support of its

contentions and this has now been done. No other representations have been recaived.

[3] Theamicusisto be commended for consdentioudy rasing in the public interest apercaived
error inneed of correction. The Court isaso indebted to Mr Bretenbach and Ms Cowen of the Cape
Bar for the careful argument they prepared on behdf of theamicus. Recondderation of the order in
thelight of thegpplication for variation and theargument filed in Support thereof, however, demondrates

no need for any addition to the order.

[4] Inthefirg placeit isdoubtful whether it would be competent for this Court to amend the order,
whether merdy for purposes of darification or to meke additions.  Courts are generdly not
empowered to reopen their own casesoncethey have beenfindly conduded. InMinister of Justice
v Ntuli? Chaskdson P cited with goprova thewell-known pessagein thejudgment intheFirestone

cas2® deding with the prindiples of our common law regarding subsequent dteration of judgments or

2 1997 (3) SA 772 (CC); 1997 (6) BCLR 677 (CC) a paras 22, 23 and 24.

3 Firestone South Africa (Pty) Ltd v Genticuro AG 1977 (4) SA 298 (A) at 306F — G, per Trollip JA. Seedso
SvWells1990 (1) SA 816 (A) at 819J— 820F, where Joubert JA analysesthe Roman Dutch Law authorities
and comes down on the side of Voet (42.1.27) whose view seems to be in general conformity with that
expressed by Trollip JA in the passage cited.
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orders. The centrd propogtion isthat “once a court has duly pronounced afind judgment or order,
it hasitsaf no authority to correct, dter, or supplementit” Asexplained intheFirestone judgment,*
there are four categories of exceptionsto thisgenerd prindiple. Of these, two arerdevant here. The
fird is that if a court is approached within a reasonable time it has the power to correct, dter or
upplement its own judgment or order “in repect of accessory or consaquentid mtters, for example,
cogs or interest on the judgment debot, which the Court overlooked or inadvertently omitted to grant.”
The second isthat acourt “may daify itsjudgment or order, if, on aproper interpretation, the meaning

thereof remains obscure, ambiguous or otherwise uncertan”.

[5] Foundetiond to the first category of drcumatancesin which acourt isempowered to correct,
dter or supplement its own judgment is that something had been overlooked or inadvertently omitted
in the formulation of the judgment and/or the order. Here, however, there was no such oversght or
error. Although the amicus argued in this Court thet the dedlaration of invaidity should be couched
under the interim Condlitution,® the plaintiff’s cause of action arose in 1998 and his chdlenge to the
congitutiondity of the section was quite dearly framed under the 1996 Condtitution. The plantiff’'s
replicationto the defendant’ s gpedid plea(railsng as adefence that there had been no timeous wrritten
notice as required by the section) conduded with an averment thet if indeed there had been no such
notice “the Plaintiff dleges that Section 2(1)(a) of the Act is incongstent with section 34 of the

Conditution . . . and that such inconsstency is naither reasoneble nor judtifidble. . .”. Section 34, of

4 At 306H — 307H.

The argument was that the section was inconsistent with sections 8 and 22 of the Constitution of the
Republic of South Africa, Act 200 of 1993, which was superseded by the Constitution on 4 February 1997.
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course, isthe provisoninthe Bill of Rights guarantesing the right of everyone*to have any digoute that
can be resolved by the gpplication of law decided in afair public hearing beforeacourt . . .. Thetis
the chdllenge that was debated in the High Court and dthough the order of that Court does not
expressly spdl it out in so many words® thet isthe contention that was ultimatdly uphdd. It followsthat
the dedaraion of invaidity that served before this Court for confirmation under section 167(5) of the

Condtitution was that the section waas fatdly inconagtent with section 34 of the Condtitution.

[6] Notwithgtanding the detailed and helpful argument presented on behdf of the amicus & the
heering, its basc submisson that the congtitutiond vaidity of the section ought to be gauged according
to its conagtency with sections 8 and 22 of the interim Condiitution and thet the order of invaidity
should be couched under the interim Condgtitution was nat, grictly speeking, in point and was not
accepted. Nor, more partinently, wasits conssquentia submission that the order of invaidation should
be backdated to 27 April 1994, when the interim Conditution cameinto force. Nather inconsasency
with that congtitution nor retrospectivity to its inception hed been raised or canvassad in the court
bdow. They had dso not been addressad in the affidavits by and written argument on behdf of the
Minigter of Justice and Constitutional Development and the Director-Generd of Justice that hed been
filed in oppogtion to confirmation. ThisCourt focused on the question whether the section wasinded
invaid on the ground identified by the High Court. Having answered that quedtion in the affirmative,
adesgnedly ungqudified order was made confirming the dedaration of invdidity medein the High Court.

The case can therefore not be reopened on the ground that there was an inadvertent error in the

Therelevant part of the order reads asfollows: “ The special pleaisdismissed with costs, on the basisthat
the provisions of [the section] are unconstitutional .”
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formulation of the order. It reeds asit was intended to read.

[7] Beforeleaving thediscusson of judicd overdght asabassfor reopening acaseto supplement
ajudgment or order, one further point should be stressed. That isthat nothing in thisjudgment should
be understood as expressng any view on the question whether an order under section 98(6) of the
interim Condtitution or under section 172(1)(b) of the Condiitution regulating the retrospectivity or any
other aspect of an order invaidating agautory provison falswithin the purview of the“accessory or
consequentid metters’ that can subsequently be added in cases of inadvertent omisson. Thet question
isone of condderable complexity and generd importance on which the Court did not have the benefit
of argument and should therefore be dow to venture an opinion. In the light of the condusionthet the
goplication under the rubric of inadvertent omisson mugt fall on thefacts it is however not necessary

to pursuethisline of enquiry.

[8]  Thedtendive bads upon which the amicus seeksto found its gpplication for regpening in
order to vary the order is, as it was put in the Firestone case,’ because the order is “obscure,
ambiguous or otherwise uncertain”. The amicus lays condderable stress on this agpect, saying thet
the absence of any order regulating the retrogpective effect of the dedaration of invaidity will leed to
uncartanty in three ways

. it isnot clear whether the order operates retrogpectively or prospectively;

. If the order operates progpectively, it isnot clear whether it operatesfrom the date of the order

! Above n 3 at 307A.
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in the High Court or from the dete of the order in this Court;
. if it operates retrogpectively, it is not dear whether it operates from 4 February 1997 or 27

April 1994.

[9] Isthat indeed the case? Doesthe order redlly leave room for the three possible congructions
put on it by the amicus — and possbly for others? In seeking the answer to these quedtions the
logicd garting point must be to interpret the order. That would aso accord with the precondition to
the ambiguity exception identified by Trallip JA in Firestone® — “if, on aproper interpretation, the
meaning . . . remans obscure . .. In conducting such an interpretation exercise the context is of
coursecrucid. The context hereisthat the order to be interpreted was issued in proceedings for the
confirmation of an order issued by another court, which latter order specified neither the condtitution
nor the gpedific section under which the dedlaration of condtitutiond invdidity wasbangmede. Yetthe
High Court’ s order was not ambiguous. It quite unequivocdly rdaed to the Conditution, fromwhich
that Court derived its power to invaidate and whichwasdleged in the replication — and found in the
judgment — to be incondgent with the section. This order of invaidetion by the High Court was
confirmed without qudification in the order of this Court. It istherefore dear that neither the order in
the High Court nor the confirmatory order in this Court was in any way rdaed to the interim

Conditution.

It dso followsthet the date of inception of the interim Congtitution, namely 27 April 1994, isirrdevant
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inthiscase

[10] It should next be noted that the plaintiff’s replication spedificaly targeted the absolute
requirement of the section that no lega proceedings could be indtituted unless the prescribed wrritten
notice had been served. Thevdidity of the plaintiff’ scause of actionwasnot inissue nor wasthe case
concerned with prescription or the Satutory time-barring of that cause of action. The defendant hed
rased a specid datutorily crested procedurd bar to the inditution of the action and it was that
impediment and that impediment done that was hed to be inconggtent with the right to access to the
courtsguaranteed by section 34 of the Condtitution. The casethereforeinvolved and resolved apurdy

procedurd issue. So much for the factud context in which the order falsto be interpreted.

[11]  Proper interpretation of anorder of court dso entailsdetermining thelegd context withinwhich
thewordsin the order were usad. The order in question here rlaed to invaidation in terms of the
Condiitutionof agtatutory provison thet had been on the satute book before the Condtitution cameinto
force. Upon examinaion thet pre-conditutional provison was found to be inconggent with the
Condtitution. That brought into play aprinciple of law known asthe principle (or doctrine) of objective
invaidity. Inthecontext of dedaringadatutory provisoninvdidfor itsincongstency with aconditution
that meansthat the declaration prodaimsthe finding thet theinconastency exids It dso meaensthet the
inconggtency is prodlamed to have arisen and subsgted Sncefird it arose. Thus in the case of an
incong gent datute antedating the Condtitution, theincongsency arose on 4 February 1997, whenthe

Condiitutioncameinto force and its normswere superimposad on theexiding legd sysem. If adatute
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enacted after the inception of the Condiitution is found to be inconagent, the inconastency will dete
back to the date on which the Satute came into operation in the face of the incongstent conditutiona
norms. Asamatter of law, therefore, an order declaring aprovisoninagatute such asthat in question
hereinvdid by reason of itsincongstency with the Condiitution, autometically operatesretrogpectively
to the date of inception of the Condtitution. Aswill be shown in the next two paragraphs, however,

courts are given the power to qudlify this effect of their orders of invaidation.

[12] Thiswasmeadeplaininthejudgment of AckemannJinthecaseof Ferreirav Levin,® where
the objective theory of condtitutiond invdidity wasfirg discussad by this Court. Although there was
ome disagreament on other issuestraversed in thejudgment, this particular aspect enjoyed the support
of themgority of the Court and hasnot been doubted Snce. It doesnot matter thetFerreirav Levin
waswritten & atimewhen theinterim Conditution gpplied; the underlying legd prindipleremains. Nor
is the principle affected by a difference between the governing provisons of the two conditutions
While bath condiitutions are premised on this principle and both leave room for orders of invaidation
to be accompanied by gppropriate supplementary orders regulating ther retrogpectivity, thereis a
sgnificant difference between ther respective points of departure in thet regard. Under the interim

Condiitution'® an order of invdidity could be ordered to be retrogpective but if nothing was sad it

° SeeFerreiravLevin NO and Others; Vryenhoek and Othersv Powell NO and Other s1996 (1) SA 984 (CC);
1996 (1) BCLR 1 (CC) at paras 25— 30.

10 Section 98(6) of the interim Constitution reads as fol lows:
“Unless the Constitutional Court in the interests of justice and good government orders
otherwise, and save to the extent that it so orders, the declaration of invalidity of alaw or a
provision thereof —
(a) existing at the commencement of thisConstitution, shall not invalidate anything done
or permitted in terms thereof before the coming into effect of such declaration of
invalidity; or
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would, in the case of pre-congtitution legidation such as the section, operate progpectivey only.

[13] That postion has been reversed under the 1996 Condtitution. The current pogtion isthet the
Condtitution assumes the full retrogpective effect of conditutiond invaidation and empowersthe court
declaring theinvaidation to limit its retrogpective effect. Section 172(1) of the Condiitution provides
asfolows

“()  When deciding a constitutional matter within its power, a court —

@ must declare that any law or conduct that is inconsistent with the Congtitution
isinvaid to the extent of its inconsstency; and

(b) may make any order that is just and equitable, including —
0] an order limiting the retrospective effect of the declaration of invalidity;

and
(i) an order suspending the declaration of invaidity for any period and on
any conditions, to alow the competent authority to correct the defect.”

Because the order of the High Court dedaring the section invaid aswdll asthe confirmatory order of
this Court were slent on the question of limiting the retrogpective effect of the dedaration, the
declaration was retrogpective to the moment the Condlitution came into effect. That is when the

inconddency o Asamaiter of law the provison has been anullity sncethat date.

[14] To sum up: the order designedly and unequivocaly operates retrogpectively to 4 February

1997. Itisnot possbleto ddinegte the effect of such an order in other cases. That will haveto be

(b) passed after such commencement, shall invalidate everything done or permitted in
terms thereof.”
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done on acase by casebads Thereistherefore no reason to amend the order.

Order

[15] Thegpplication for variation of the order issued in this metter on 4 July 2001 is refused.

Chaskdson P, Langa DP, Ackermann J, Madda J, Mokgoro J, O'Regan J, Sachs J, Yacoob J, Du

Flesss AJand Skweyiya AJ concur in the judgment of Kriegler J.
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