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THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT MENGO

(CORAM: ODOKI, .C.J, TSEKOOKO, KAROKORA,
KANYEITHAMBA, KATUREEBE, JJ.5.C.)

CIVIL APPEAL NO. 01 OF 2006

BETWEEN
NAZMUDIN GULAM HUSSEIN VIRAM :::::iiiiiiiii: APPELLANT
AND
NICHOLAS ROUSSOS ::::mmmnnmmnnmninnininininiiiii: RESPONDENT

[Appeal from the judgment and orders of the Court of Appeal,
(Mukasa-Kikonyogo, D.C.J, Kitumba & Kavuma, J.J.A) dated 11
November 2005, in Civil Appeal No.70 of 2002].

JUDGMENT OF KANYEIHAMBA, J.S.C

The facts of and background to this appeal may be summarized as
follows:

No. 30 Windsor Crescent, Kampala which is registered as lease No.
37670 on Leasehold Register Volume 240 Folio 3 is the suit
property. The suit property was originally owned by one De Souza
who sold it to the late Mrs. Eugenia Genovefa Roussos whose
surviving son is the respondent. Mrs. Roussos was the
acknowledged registered proprietor of the suit property from 19%
July, 1961 to 22™ April 1969. In August 1972, the respondent’s
family was expelled from Uganda by the military regime of Idi



Amin. Before then however, on 22" April 1969, the 1% appellant,
now deceased and his son, the second appellant came to be
registered as tenants in common of the suit property under a deed
of transfer. On that same day they were registered as tenants, they
mortgaged the suit property to the Registrar of the Trustees of the
Vithaldas Hindas Lohana Vidyarth Bhava. In the same month, on
25™ April 1969, the two joint tenants took yet another mortgage in
favour of one D. Pradhar. A year later, on 13" March 1970, the
appellants mortgaged the suit property to the Housing Finance
Company of Uganda. In 1972, during the expulsion of Asians from
Uganda by the military regime, the appellants left Uganda. The suit
property, like so many other abandoned property after the
expulsion of the Asians, was placed under the management of the
Departed Asians Property Custodian Board. The Custodian Board
allocated the suit property to the Prisons Department of Uganda
and came to be occupied by the staff of that department. The
Roussos family returned to Uganda in 1980. On discovering what
had happened to the suit property, the late Mrs. Genovefa Roussos
filed a suit in the High Court against the appellants for the recovery
of the suit property. Her major contention was that the transfer of
the suit property to the appellants had been effected through fraud.
She asserted that the signature on the transfer document (exhbt.

P2), though purporting to be hers, was in actual fact, a forgery.

On 18" August, 1982, Kantiti J. (R.I.P) believed her evidence and

entered an ex parte judgment in her favour. He ordered the



Registrar of Titles to cancel the appellants’ names from the
certificate title and to substitute hers as the registered tenant. The

Prisons Department complied with the court's order and gave her

vacant possession.

Later, on their return to Uganda, the appellants successfully
contested the ex parte judgment and decree. On 12" October
1995, Berko J., as he then was, set aside the ex parte judgment
and ordered that the suit between the parties be heard inter-
partes. Mrs. Genovefa Roussos died before the commencement of
the new proceedings. The present respondent stepped in as the

administrator of her estate and was substituted as plaintiff in the

suit and filed an amended plaint in court.

In the High Court, the appellants filed written submissions in
defence and a counter claim. In their defence, the appellants
claimed that they had bought the suit property from the late Mrs.
Roussos. In the counterclaim they prayed for vacant possession of
the suit property, mesnes profits with interest from the date they
could have got the repossession certificate. They also prayed for

costs of the suit and the counter claim.

Evidence was adduced and presented by the parties before Tabaro,
J. The crucial issue upon which the whole case eventually hinged
was whether or not the transfer from Mrs. Genovefa Roussos to the

appellant was genuine or forged. After careful analysis of the



