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THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA AT MENGO

(CORAM: TSEKOOKO, KAROKORA, MULENGA,
KANYEIHAMBA AND KATUREEBE, JJ.S.C.)

CIVIL APPEAL No.ll OF 2004

BETWEEN
MUSONGE MOSES MUSAH............. APPELLANT/CROSS-RESPONDENT
AND
MUWONGE PETER........cccooosrrserrserrs RESPONDENT/CROSS-APPELLANT

[An appeal from a decision of the Court of Appeal at .
Kampala (Engwau, Kitumba and Byamugisha, JJ.A) dated
1°® June, 2004 in Civil Appeal No.77 of 2001]

JUDGMENT OF TSEKOOKO, JSC

I have had the benefit of reading in advance
the judgment prepared by my learned brother,
Kanyeihamba,JSC. I agree with him that the
cross—-appeal should succeed and the matter be
remitted to the High Court for assessment of
damages.

My learned brother has given the background to

the appeal and the cross-appeal.

We struck out the main appeal because 1t was

incompetent as it had been lodged out of time
1




without 1leave of this Court. We then asked
counsel for both sides to address us on the
viability of the cross-appeal, that is to say,
whether after striking out the substantive
appeal, the cross-appeal remained valid for us
to hear and determine it on merit. Mr.Tibaijuka
contended that we had jurisdiction while Mr.
Kuguminkiriza was not certain. Court adjourned
the cross-appeal and ordered counsel to put
their arguments in writing. When the matter
came up for hearing on 19/12/2005, we 1learnt
that counsel had filed their respective written
arguments; so we adjourned the matter for our
decision to be given on notice. We now give the

decision.

The only ground in the Notice of Appeal was

framed as follows: -
“"The learned justice and lady justices of
Appeal erred in law and fact, in that they
granted to the present Respondent “the
reliefs sought in the High Court” but
inadvertently omitted to direct the trial
court to assess the General Damages
pbpayable by the above-named Appellant to

the above named Respondent, or,




al ternatively, to nmake t he assessnent

itsel f"

The respondent prayed for an Order that, 1in
order to avoid a multiplicity of actions, this
Court itself should assess the General Damages
payable to the Respondent, or alternatively

that we make a direction on the nmatter.

Al t hough we asked both counsel to address us on
the wviability of the <cross appeal, Messrs
Ti bai juka & Co. Advocat es for the cross
appellant did not in the witten subm ssions
address us on that point. Counsel had, however,
stated on 17/5/2005 that the cross-appeal is
viable. On the other hand, Messrs. Kugum nkiriza
& Co., Advocates, for the cross-respondent in
their written argunment s chal | enged t he
viability of the cross-appeal. According to
| earned counsel since the substantive appeal
was struck out, this nmeans that-

"There was technically no appeal in court

and hence the cross-appeal t hat was

br ought by the respondent fell by the

wei ght of the main appeal.”



